LIFE ASA DELAWARE BANKRUPTCY ATTORNEY
by Jeffrey M. Schlerf

In many respects bankruptcy law can be daunting to lawyers who do not practice it. Like tax, securities, or ERISA
law, it embodies a separate statutory framework and set of rules, which tend to increase in size and complexity.
However, there is much more to it. The bankruptcy practice aso has its own language, from financial jargon and
terminology relating to "secured transactions' to bankruptcy-specific conceptions like an "estate." Furthermore,
within the chapter 11 (business reorganization) context, the amount of dollars at stake and the presence of large
financial institutions can intimidate most lawyers. Y et, an unfamiliar feature of bankruptcy is the day-to-day
practice, which can place enormous demands upon alawyer. Bankruptcy attorneys, especially thosein Delaware,
will assure you that there is nothing quite like it.

Statutesand Rules

No bankruptcy lawyer is suitably prepared for battle in court without his federal Bankruptcy Code. At the latest
count Collier's abridged version of the Code, Collier Portable Pamphlet (1997), runs to 301 pages, single spaced.
Even the most familiar provisions, such as sections 362 and 365, contain many potential pitfalls for the
unsuspecting. Section 362, governing the "automatic stay," and section 365, "executory contracts and unexpired
leases,” span 9 and 17 pages, respectively, in the abridged Collier's. And the complexity of certain bankruptcy
provisions, with their many subsections and subparagraphs, can send shivers down the spine of even atax attorney.
Not only do you regularly hear bankruptcy professionals say, "I've never seen that provision before.” | have heard a
judge make that same admission.

While the Bankruptcy Code is not amended as frequently as the Internal Revenue Code, it does change. Those
practicing for at least 20 years remember the replacement of the old code under the Bankruptcy Act with the current
Bankruptcy Code in 1978. The amendments were so substantial that lawyers avoid citing cases under the old Act if
possible. Since the new Code was enacted it has been the practice of Congress to make periodic amendments,
prompting most bankruptcy attorneys at a minimum to attend a day-long seminar at least to recognize what has
changed.

In addition to its large, comprehensive and evolving statutory framework, bankruptcy law has its own set of federal
rules, the Bankruptcy Rules of Federa Procedure (the "Bankruptcy Rules'). At last count there were about 200 of
them. For every statute in the Bankruptcy Code there are one or more rules. To make life even more chalenging,
"adversary proceedings’ in the bankruptcy court (a specific category of litigation involving a debtor in bankruptcy),
and in part "contested matters' (other litigation relating to a debtor), adopt many of the Federal Rules of Civil
Procedure ("FRCP"). One must be careful because some of the FRCP are wholly incorporated into the Bankruptcy
Rules, while others are adapted versions.

Delaware lawyers also have to follow another layer of rules, the Local Rules for the United States Bankruptcy Court
for the District of Delaware (the"Local Rules'). There are currently 32 Local Rules. Moreover, one must adhere to
the Local Rules of Civil Practice and Procedure of the United States District Court for the District of Delaware.

It isimportant to appreciate that the Bankruptcy Code and the multitude of procedure rules serve merely asa
working framework for bankruptcy practice. In fact other substantive areas of the law apply to most issues that arise
in bankruptcy. Secured transactions is obviously one critical area, but it is not by any means the only one. Recently
in Delaware there have been a significant number of Chapter 11 filings by companies in the very competitive retail
industry. These retailers usually enter bankruptcy overburdened with commercial leases. A key to a successful
reorganization is their ability to "reject” (terminate) the most unfavorable leases, assume and assign (sell) the ones
not needed but with value, and assume (keep) the remainder. Without an adequate understanding of real estate and
contract law, including landlord-tenant law and contract remedies, a bankruptcy lawyer will not be of much use to
his client.

In fact, almost any other substantive area can overlap with bankruptcy law. For instance, mergers and acquisitions
are an inherent part of many Chapter 11 filings. It isonly fitting that corporate law issues be decided by the

Bankruptcy Court in Delaware, the preeminent jurisdiction for matters of corporate governance. Moreover, in any
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corporate acquisition the subject of preserving the"NOLS" ("net operating losses’, which may be used to offset
future income tax liability) arises, requiring the well-rounded bankruptcy lawyer at least to have asolid
understanding of that principle. Even securities law issues may be implicated. In short, the practice demandsin
addition to a mastery of pure bankruptcy law a working knowledge of even more specialized law.

Bankruptcy Terminology, Principles

The need to be able to distinguish between a"debtor” (the borrower) and a"creditor” (the lender) is enough of a
hurdle to discourage many from venturing any further into the world of bankruptcy. Even if you manage to
overcome that prerequisite, any lingering suspicion you had that bankruptcy contains alanguage of its own soon will
be confirmed.

For instance, perhaps a debtor's greatest protection following itsfiling for bankruptcy isthe "automatic stay." The
"stay" imposed by the Bankruptcy Code prevents a party from commencing or continuing almost any kind of action
against adebtor to determine liability, or collect on any liability. In order to obtain "relief* from the automatic stay,
generally a creditor must establish "cause,” which is not asimple task (alternatively, to repossess collateral the stay
will be "lifted" where the debtor lacks equity in property which is not necessary for reorganization). Where a
creditor seeks to recommence pending litigation, a bankruptcy court will apply adifficult balancing test, weighing
the interests of the debtor and its creditor-adversary. Courts are generaly reluctant to modify the stay if a
reorganization will be put in jeopardy.

That is not to say that bankruptcy is complete anathemato creditors. For example, the Bankruptcy Code allows a
creditor, under certain conditions, to file an "involuntary” petition and push areluctant borrower into bankruptcy. On
occasion, an even more attractive option to some larger lendersis the "pre-packaged” bankruptcy (the "pre-pack™),
where Delaware practice is preeminent. With a pre-pack, before entering Chapter 11 a debtor and its largest
creditors negotiate the terms of a plan of reorganization. Then, unlike the typical case, the negotiated plan and an
accompanying disclosure statement are filed with the bankruptcy court at the same time the debtor filesits
bankruptcy petition. Typically the pre-pack plan includes a reasonable return to general ("unsecured") creditors,
whose support was solicited prior to the filing. The beauty of this cutting edge practice is, inter alia, that adebtor is
in bankruptcy for only abrief time, maybe two months. To give some perspective on how short that is, under the
Bankruptcy Code a debtor has the exclusive right to file a Chapter 11 plan for 120 days, and generally it is not too
difficult to establish "cause" for extending that period. Hence a pre-packaged plan can result not only in an
enormous conservation of judicial resources, but also significant cost savings to al parties by avoiding an extended,
contested bankruptcy case. Creditors favor that result.

Another principle unique to bankruptcy, "DIP" ("debtor-in-possession™) financing, can be an attractive business
opportunity to some lenders, or at least a means of minimizing losses from existing loans. A "DIP" lender provides
financing to the debtor, who in bankruptcy parlance actually is known as a"debtor-in-possession” (anew creature
born at the bankruptcy filing, as distinct from its prior life as a"debtor”; to simplify matters, the terms are used
interchangeably in this article), to allow it to continue operating its business while in Chapter 11. While a"DIP"
lender is not always your stereotypical, risk averse financia institution, still it isin a position to negotiate terms that
minimize its chances of not getting repaid. For example, DIP lenders are sometimes given a"priming” lien against
al or most of a debtor’s assets, which means essentially that the lender leaps to first in line of those able to seize
collateral if that becomes necessary. Another common protection is giving the lender an "administrative" claim for
the full amount of its DIP loan, so that in terms of priority of distributionsto creditors the DIP lender is at the top of
the hierarchy. Therefore, the lender almost certainly will be repaid, except in the case of the most sickly debtor.

Notwithstanding those features of bankruptcy favoring certain creditors, others such as the ability of adebtor to
"cramdown" an under-collateralized creditor will correct any impression that Chapter 11 is painless for most large
lenders. A "cramdown" works as follows. The Bankruptcy Code sets forth the requirements for a Chapter 11 plan to
be "confirmed" (approved) by a bankruptcy court, including votes in favor of the plan by each class of impaired
creditors and equity holders (shareholders). At first glance this would appear to give dissenting groups the power to
block confirmation. However, there is a significant exception: where the plan does not discriminate unfairly (i.e.,
treat similarly situated claimants differently), and is"fair and equitable" towards the classes not voting for the plan,
it may be confirmed despite alack of support by some creditor classes.
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This exception can be very important, especially with respect to so-called "secured” creditors. Asagenera rule
these creditors are in the most favorable position because their loans have been "secured” by an interest in the
debtor's property (the collateral). The Bankruptcy Code limits those advantages by making the " cramdown”
available to adebtor. It does this by expressly providing that it is fair and equitable for a debtor's plan of
reorganization, in essence, to "cramdown" the amount of the creditor's secured claim to the value of its collateral.
Thus, if asecured creditor's collateral has declined in value (perhaps from a debtor's failure to maintain the property)
and the balance of its loan has not decreased at the same pace, so that the amount of the loan exceeds the collatera's
value, the creditor's vote against a plan can be overridden. The debtor can do this by forcing the secured creditor to
accept under the plan the return of its collateral or, alternatively, deferred cash paymentsin an equivalent amount.
This leverage offered to a debtor under the Bankruptcy Code can have a significant effect on plan negotiationsin a
Chapter 11 case.

Besides understanding principles and terminology specific to bankruptcy law, secured transactions and the like, a
bankruptcy attorney is lost without being well-versed in the language of mergers and acquisitions. Thereisthe
distinct possibility, if not already the stated desire of a debtor and its creditors, that as afinancially distressed
company enters bankruptcy soon it will be sold as agoing concern. The main event in many Chapter 11 casesisthe
marketing and sal e of the debtor. Sometimes that debtor already has selected a partner, although its creditors may
not favor its selection. In any event, unless a bankruptcy lawyer is familiar with the jargon of mergers and
acquisitions -- such as "topping fees,” "stalking horses,” "standstill agreements,” "out of the money,” the same terms
used before Delaware's Court of Chancery -- he will be limited in his practice. It is essential that attorneys not only
speak the language of their peers, but that of their clients.

Daily Bankruptcy Practice

When bankruptcy attorneys hear general litigators complain about the number of pleadings they must handle at
once, or the fast pace of certain cases, they have to chuckle. | have dealt with civil litigation enough to know that
there can simply be no comparison to bankruptcy practice. It is not even close except, of course, some types of
practice before the Chancery Court.

First, in bankruptcy "bilateral™ litigation is the exception rather than the rule. There are many constituencies affected
by the major events in a Chapter 11 case who want to be heard. Two of the mgjor players are the debtor and a
statutory committee appointed by the Office of the United States Trustee to represent "unsecured” creditors. Each is
represented by Delaware counsel and typicaly alarge law firm from a major city. On some days the debtor and the
creditors committee agree on an issue and sit on the same side of the aisle in court. On another day each may be the
other's worst enemy.

But, the drawing of battle lines does not end there. Inevitably there is alarge lender who is not represented by the
statutory committee of unsecured creditors because it has a secured loan. This creditor has much at stake, must be
part of plan negotiations, and will voice its position at every juncture of the case. In addition, although shareholders
of abankrupt company are often "out of the money" (not entitled to receive anything under a plan because a debtor's
liabilities exceed its assets) a separate statutory committee is sometimes appointed to represent their interests.
Furthermore, there are often other groups with common interests or grievances, who establish more informal
aliances, for example "ad-hoc" committees of trade creditors, employees, retirees, or persona injury litigants. On
any given occasion in a Chapter 11 case there also is the "little guy,” sometimes with lawyer in tow but often not,
who believes (often correctly) that his interests are about to get streamrolled. This person is entitled to his day in
court. Although we sophisticated bankruptcy types can view such people as nuisances, frankly it can be refreshing to
see that the Chapter 11 process retains a human side.

These constituencies, all of them with their own agenda, generate aflurry of activity before a bankruptcy court.
Wisely, in their larger cases the Bankruptcy Judges in the District of Delaware schedule "omnibus® hearing days to
consider numerous matters before them at once. This means that the two courtrooms on the sixth floor of 824
Market Street on any given day can be packed with attorneys and clients. The litigation tables on either side of the
Judge will be full of lawyers, typically supported by another flank of their colleaguesin arow of chairs pulled up
immediately behind. These prized seats in the front of the courtroom can sometimes be the setting for a game of
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musical chairs between professionals, not only before but sometimes during a hearing. | actually have seen debtors'
attorneys move from their usual position on the I eft to the right hand table, and then back again, in the span of one
hearing. Those professionals not privileged (or aggressive) enough to have afront row seat still manage to march
from their seats in the back of the courtroom, one by one, through the swinging doors to the podium to say their
piece.

Given the legions of participants in the larger cases and what is at stake, it is not uncommon to see sights such as
these in the otherwise relatively quiet city of Wilmington, Delaware: lawyers and investment bankers with large
attache cases chatting on cellular phones in front of Marine Midland Plaza, or over yogurt in the neighboring TCBY ;
armies of expensively dressed professionals hurriedly marching down Market Street to court; unfamiliar, slightly
stressed faces asking (sometimes impatiently) for directions to the Hotel DuPont and then again later to the Amtrak
Station.

But these are not the only distinctive features of bankruptcy court practice. There are always stacks of pleadings to
deal with. The various constituencies in bankruptcy do not limit their activity to attending Chapter 11 hearings. They
file motions, applications and complaints requesting awide range of relief from the bankruptcy court. They respond
to similar pleadings filed by others, where appropriate. Almost everyday, an overwhelming amount of paper can be
generated for attorneysto review, owing in part to something commonly referred to as the 2002 Service List."

The 2002 Service List (the term, while somewhat a misnomer, is derived from Bankruptcy Rule 2002, which
governs notice and service of certain pleadings) is a constantly growing list of the names and addresses of attorneys
and parties entering an appearance and requesting notice and service of pleadings. Generally, in Delaware persons
on the 2002 Service List are served with a copy of most pleadings filed in the bankruptcy court. This practice creates
more challengesin at least two respects. First, the demands on the staff and facilities of the law firm serving a
pleading (and the pressures on the supervising attorney) -- inevitably in the hour before the usual 4:00 p.m. deadline
-- are tremendous. Second, bankruptcy attorneys representing a major player in a Chapter 11 case must review daily
the pile of pleadings constantly growing in their 'in box'. And this must be done not only to keep up with required
reading: if you fail to stay on top, you risk missing deadlines to respond to pleadings or even failing to attend an
important hearing.

Furthermore, the general rule in Delaware's Bankruptcy Court is that almost everything will be on arelatively fast
track. Notwithstanding their tremendous case loads, the Bankruptcy Judges do aremarkable job of keeping their
dockets moving and managing their cases. Usualy it is possible to schedule a hearing on any matter within afew
weeks, if not earlier. Therefore, parties whose interests are affected by any given matter before the court must react
quickly.

However, this pace isonly the genera rule. When there is an emergency, sometimes events can happen so fast as to
impress even the most seasoned Delaware corporate lawvyer from the 1980's merger era. Here is an example:
recently | appeared before the District Court on an appeal in mid-afternoon (Thursday), and prevailed; followed my
opponents back to the bankruptcy court where they asked for an immediate hearing time for a motion for a
temporary restraining order (" TRQO"); prepared for the TRO hearing scheduled for the following morning (Friday);
learned while waiting for the TRO hearing to begin that my opponents were appealing yesterday's decision to the
Third Circuit, and might seek an immediate hearing to stay that decision pending appeal; attended a two hour TRO
hearing, and prevailed; followed my opponents outside the courthouse in an attempt to find out whether they were
going to file another appeal, this one regarding the TRO denial, and whether they would seek a stay pending either
that appeal or yesterday's appeal; learned that my opponents had tracked down the District Court Judge (who was
out of town) and had managed to schedule ateleconference later that (Friday) afternoon to ask the District Court for
some kind of relief; split up with my co-counsel so that they could go to Philadelphiain case we discovered our
opponents had scheduled some kind of emergency hearing before the Third Circuit that afternoon; participated in an
approximately 40 minute teleconference with the District Court Judge, who denied my opponents' request for a stay
pending appeal of the TRO denial -- which meant that on Friday evening my creditor-clients were able to exercise
their right to replace the board of directors of the company in bankruptcy. A procedural walk in the park, right?

Administrative Fees
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One other misconception | would like to correct is that, because Chapter 11 involves financially distressed debtors
and unpaid creditors, it isamoney trap for the unwary and generally should be avoided. The Bankruptcy Code
offersincentivesto those (including attorneys) who assist in keeping a debtor aive and heading towards
reorganization. This takes the form of "administrative expenses’, which have priority over other kinds of claims.
Sinceonly in the rare case of aterminally ill debtor will "administrative" claims be paid less than 100%, thisis a
very real incentive.

Under the Bankruptcy Code, the "actual, necessary costs and expenses of preserving [the debtor's] estate . . . for
services rendered after the commencement of the case shall be paid as an administrative expense. What this meansis
that those parties providing services necessary to the debtor while in Chapter 11 can continue to be paid with
minimal disruption (actually, ongoing, uninterrupted payment of some expenses will require pre-approval of that
procedure by the bankruptcy court at the outset of a case).

However, this administrative claim status is not limited to parties providing services directly in connection with a
debtor's ongoing business. The Bankruptcy Code recognizes that parties providing services specific to a Chapter 11
reorganization need proper incentives. The personsto be rewarded include "professionals,” such as attorneys,
financial advisors, investment bankers, and accountants, whose retention by the debtor and the statutory committees
has been approved by the bankruptcy court. So as a case progresses, these professionals periodically file an
application with the bankruptcy court for payment of their fees and expenses. The debtor's estate pays the fees of
certain professionals, including those of the statutory creditor's committee. In short, many of us bankruptcy lawyers
will usualy get paid, which is something many attorneys representing some very wealthy non-bankruptcy clients are
not always guaranteed.

Most bankruptcy lawyers, especialy those who represent debtors or statutory committees, support this system. Of
course, there are critics who point to the most egregious cases where professional fees have mounted over a span of
years, typicaly in cases that have become litigation nightmares. Notwithstanding those rare cases, giving
professional fees the status of an administrative claim is good for the Chapter 11 process, and there are built-in
protections against potential abuses.

Lawyers representing debtors or statutory committees must seek approval of their fees and expenses with the
bankruptcy court. In Delaware the application must describe in detail the tasks performed, by project categories,
with attached copies of all time entries for each professional. The court is thereby enabled to scrutinize professional
feesin an effective manner. If necessary, the court may even appoint afee auditor for heightened review. Moreover,
al interested parties have an opportunity to object before the statutorily required hearing for approval of an
application.

This system benefits the reorganization process for several reasons. If professional feeswere not treated as
administrative claims, in all likelihood the best lawyers would represent only the largest and wealthiest debtors and
creditors. Professionals tend to avoid representing clients with riskier prospects for payment of fees, and bankruptcy
lawyers are no different.

Also, it is my general observation, shared by others, that in the bankruptcy setting clients receive more efficient and
effective services from their lawyers. In most cases in Delaware there is ageneral mind set to keep matters moving
forward (assisted by the continued prompting of the Bankruptcy Judges), and thereby to allow a debtor to
accomplish what Chapter 11 offersit, areorganization. Therefore, you will observe more often than not ageneral
spirit among bankruptcy lawyers that matters can be "worked out.”

This mind set can be especially evident during the "claims administration” process, whereby a debtor must deal with
literally hundreds or even thousands of disputed "claims’ filed against it by creditors. The claims can range from
mom and pop small dollar amounts to multimillion dollar disputes. My non-bankruptcy colleagues are astonished at
how readily disputes with significant dollars at stake are resolved without protracted litigation (and with limited
discovery). Lawyersreally can fed (for once) that their clients will appreciate the value of their services. For
example, following arecent 1-2 hour hearing | realized that we had just reduced the total amount of claims against a
debtor by approximately $200 million. The client must have felt it got its money's worth that day. In bankruptcy,
results are alittle easier to measure, and both lawyers and their clients can appreciate that. The incentives seem to
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work.

Not too long ago, even when some of the larger Chapter 11 cases began to receive national attention, the bankruptcy
practice was still frowned upon by many. Perhaps some viewed it as not a"clean” enough practice. That perception
has nearly vanished, especially herein Delaware. | have practiced in other branches of the law in which | have
worked with many fine lawyers. However, | can state with confidence that some of the brightest, most articulate,
thoughtful, and even most ethical attorneys practice before the Delaware Bankruptcy Court.
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