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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre Chapter 11
VERENGO, INC.,! Case No.: 16-12098 (BLS)
Debtor. Re: D.L 236, 239, 262, 265, 273,
275 ‘

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER APPROVING AND
CONFIRMING SECOND AMENDED COMBINED DISCLOSURE STATEMENT AND
CHAPTER 11 PLAN OF REORGANIZATION FOR VERENGO, INC.
PROPOSED BY THE DEBTOR AND DEBTOR IN POSSESSION

The above-captioned debtor and debtor in possession (the “Debtor”) having filed the
Second Amended Combined Disclosure Statement (as amended, modified or supplemented in
accordance with its terms, the “Disclosure Statement™) And Chapter 11 Plan Of Reorganization
For Verengo, Inc. Proposed By The Debtor And Debtor In Possession (as amended, modified or
supplemented in accordance with its terms, the “Plan”) [D.L 236]; and the Court having entered
the Order (1) Approving on an Interim Basis the Second Amended Combined Disclosure
Statement and Plan as Containing Adequate Information For Solicitation Purposes; (Il)
Scheduling The Combined Hearing And the Deadline For Filing Objections; (III) Establishing
Procedures For Solicitation And Tabulation Of Votes To Accept Or Reject The Combined
Disclosure Statement And Plan, And Approving The Form Of Ballots And Solicitation Package;
(IV) Establishing the Voting Record Date; And (V) Approving The Notice Procedures [D.1. 239]
(the “Conditional Approval and Procedures Order”) approving, among other things, the

Disclosure Statement on an interim basis, the contents of the Solicitation Package and the

! The Debtor and the last four digits of its identification number are as follows: Verengo, Inc. [6114]. The

address of the Debtor’s corporate headquarters is 1899 Western Way, Suite 340, Torrance, CA 90501.
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procedures for soliciting and tabulating votes to accept or reject the Plan;” and the Debtor having
filed the Plan Supplement, as amended [D.I. 262, 265, 273]; and upon the filed affidavits of
service documenting compliance with the notice and solicitation requirements of the Conditional
Approval and Procedures Order [D.1. 248, 259, 264] (the “Solicitation Affidavits”); and upon
the Certification of JND Corporate Restructuring Regarding Tabulation of Votes in Connection
With the Second Amended Combined Disclosure Statement and Chapter 11 Plan of
Reorganization for Verengo, Inc. [D.I. 274] (the “Voting Declaration™); and upon the
Declaration of Dan Squiller in Support of Confirmation of the Debtor’s Second Amended
Combined Disclosure Statement and Plan [D.I. 271] (“Squiller Declaration”); and upon the
Declaration of Andrew De Camara Support of Confirmation of the Debtor’s Second Amended
Combined Disclosure Statement and Plan [D.1. 270] (“De Camara Declaration™); and upon the
Debtor’s Memorandum of Law in Support of Approval and Confirmation of the Debtor’s Second
Amended Combined Disclosure Statement and Chapter 11 Plan of Reorganization for Verengo,
Inc. (the “Confirmation Memorandum™) {D.I. 275]; and upon any objections to the Plan or
Disclosure Statement having been resolved or overruled by the Court; and the Court having
conducted a hearing to consider final approval of the Disclosure Statement and confirmation of
the Plan on April 24, 2017 (the “Confirmation Hearing”); and upon the evidence adduced and
offered and the arguments of counsel made at the Confirmation Hearing; and the Court having
reviewed all documents in connection with confirmation and having heard all parties desiring to
be heard; and upon the full record of this case; and after due deliberation and consideration of all

of the foregoing; and upon sufficient cause appearing therefor,

Capitalized terms used but not defined herein have the meanings ascribed to such terms in the Plan.
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IT IS HEREBY FOUND AND DETERMINED THAT:

A. Findings and Conclusions. The findings of fact and conclusions of law set forth

herein and on the record of the Confirmation Hearing constitute the Court’s findings of fact and
conclusions of law pursuant to Federal Rule of Civil Procedure 52, as made applicable herein by
Bankruptcy Rules 7052 and 9014. To the extent any of the following findings of fact constitute
conclusions of law, they are adopted as such. To the extent any of the following conclusions of
law constitute findings of fact, they -are adopted as such.

B. Jurisdiction and Venue. The Court has jurisdiction over this case pursuant to 28

U.S.C. §§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is
proper before the Court and in this District pursuant to 28 U.S.C. §§ 1408 and 1409.

C. Case Status. On September 26, 2016, the Debtor commenced a voluntary case
under chapter 11 of the Bankruptcy Code. The Debtor has continued to operate its business and
manage its properties as a debtor in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. No trustee, examiner, or committee has been requested or appointed in this
case.

D. Adequacy of the Disclosure Statement. The information contained in the

Disclosure Statement contained extensive material information regarding the Debtor so that
parties entitled to vote on the Plan could make informed decisions regarding the Plan.
Additionally, the Disclosure Statement contains adequate information as that term is defined in
section 1125(a) of the Bankruptcy Code and complies with any additional requirements of the
Bankruptcy Code, the Bankruptcy Rules, and applicable nonbankruptcy law. Specifically, but
without limitation, the Disclosure Statement complies with the requirements of Bankruptcy Rule
3016(c) by sufficiently describing in specific and conspicuous bold language the provisions of

the Plan that provide for releases and injunctions against conduct not otherwise enjoined under
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the Bankruptcy Code and sufficiently identifies the persons and entities that are subject to the
releases and injunctions.

E. Notice and Service of Solicitation Materials. The Voting Declaration and the

Solicitation Affidavits establish the transmittal and service of the Disclosure Statement, Plan and
related solicitation materials and notices (including without limitation notice of all deadlines for
objecting to, or voting to accept or reject, the Plan and of the proposed release, discharge,
exculpation and injunction provisions of the Plan) in accordance with the Conditional Approval
and Procedures Order. Under the circumstances, such transmittal and service constitutes due,
adequate and sufficient notice of the Disclosure Statement, Plan and the Confirmation Hearing to
all parties entitled to such notice under the Bankruptcy Code and Bankruptcy Rules, and no other
or further notice is necessary or required.

F. Solicitation. The Debtor has solicited votes for acceptance and rejection of the
Plan in good faith and in compliance with sections 1125 and 1126 of the Bankruptcy Code,
Bankruptcy Rules 3017 and 3018, the Conditional Approval and Procedures Order, all applicable
provisions of the Bankruptcy Code, and all other applicable rules, laws, and regulations. The
Debtor is entitled to the protections of section 1125(e) of the Bankruptcy Code.

G. Vote Certification. All procedures used to tabulate the Ballots were fair and

conducted in accordance with the Conditional Approval and Procedures Order, the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules, and all other applicable rules, laws, and
regulations. As evidenced by the Voting Declaration, Classes 2B, 3, and 4 voted to accept the
Plan.

H. Plan Supplement. In accordance with the Conditional Approval and Procedures

Order, on April 13, 2017, the Debtor filed the initial Plan Supplement [D.I. 262]. On April 20,
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2017, the Debtor filed an amended Exhibit E to the Plan Supplement and then a further amended
Exhibit E to the Plan Supplement, therein providing disclosures pursuant to section 1129(a)(5) of
the Bankruptcy Code regarding the individuals proposed to serve as directors and officers of the
Reorganized Debtor after the Effective Date [D.I. 265, 273]. The information and documents
comprising the Plan Supplement and the amendments or supplements thereto are integral to, part
of, and incorporated by reference into the Plan. Under the circumstances, the filing and service
of such documents as set forth in the Conditional Approval and Procedures Order constitutes
due, adequate and sufficient notice of the Disclosure Statement, Plan, and the Confirmation
Hearing to all parties entitled to such notice under the Bankruptcy Code and Bankruptcy Rules,
and no other or further noﬁce is necessary or required. Consistent with the terms of the Plan, the
Debtor reserves the right to alter, amend, update, or modify the Plan Supplement before the
Effective Date.

L Bankruptcy Rule 3016. The Plan is dated and identifies its proponent in

accordance with Bankruptcy Rule 3016(a). The Plan describes in specific and conspicuous
language all acts to be enjoined and identifies the entities subject to such injunction in -
accordance with Bankruptcy Rule 3016(c).

L Burden of Proof. The Debtor has met its burden of proving the elements of

sections 1129(a) and (b) of the Bankruptcy Code necessary to confirm the Plan by a
preponderance of the evidence.

K. Section 1129(a)(1). The Plan satisfies section 1129(a)(1) of the Bankruptcy Code

because it complies with all applicable provisions of the Bankruptcy Code, including but not

limited to the following:
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1. The classification of Claims and Equity Interests under the Plan is proper
under the Bankruptcy Code. In addition to Administrative Claims, Priority
Tax Claims, and DIP Claims, which need not be classified, the Plan
classifies Claims and Equity Interests into six (6) separate Classes. The
Claims or Equity Interests placed in each Class are substantially similar to
other Claims or Equity Interests, as the case may be, in each such Class.
Valid business, factual, and legal reasons exist for the separate Classes of
Claims and Equity Interests established under the Plan. Thus, the Plan
satisfies sections 1122 and 1123(a)(1) of the Bankruptcy Code.

2. Article VI of the Plan specifies that Classes 1 and 2A are not impaired
under the Plan. Accordingly, the Plan satisfies section 1123(a)(2) of the
Bankruptcy Code.

3. Article VI of the Plan designates Classes 2A, 3, 4, and 5 as impaired and
specifies the treatment of Claims and Equity Interests in such Classes.
Thus, the Plan satisfies the requirements of section 1123(a)(3) of the
Bankruptcy Code.

4. Articles IV and VI of the Plan provide for the same treatment by the
Debtor for each Claim or Equity Interest in each respective Class. Thus,
the Plan satisfies section 1123(a)(4) of the Bankruptcy Code.

5. The Plan provides adequate and proper means for its implementation,
including without limitation: (i) the vesting of assets in the Reorganized
Debtor and the vesting of the Distribution Trust Assets in the Distribution
Trust; (ii) the creation, governance of, and administration of the
Distribution Trust; (iii) the Debtor’s continued corporate existence as the
Reorganized Debtor; (iv) the Reorganized Debtor’s board and
management composition; (v) the preservation of rights of action; (vi) the
Closing of the Plan, including cancellation of old equity interests, the
issuance of the Reorganized Debtor’s equity interests, the execution of
certain documents, and the transfer of the Distribution Trust Assets and
the Professional Fee Reserve. Thus, the Plan satisfies the requirements of
section 1123(a)(5) of the Bankruptcy Code.

6. The Reorganized Debtor’s New Corporate Governance Documents, as
filed with the Plan Supplement, are consistent with section 1123(2)(6) of
the Bankruptcy Code. Thus, the Plan satisfies the requirements of section
1123(a)(6) of the Bankruptcy Code.

7. Article VIII of the Plan sets forth the manner of selection of the directors
and officers of the Reorganized Debtor, and of the Distribution Trustee.
The Debtor has adequately disclosed the identity and affiliations of
persons to serve on the initial board of directors or to be an officer of the
Reorganized Debtor in the Plan Supplement. The manner of selection of
such individuals is consistent with the interests of Holders of Claims and
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Equity Interests and with public policy. Thus, the Plan satisfies the
requirements of section 1123(a)(7) of the Bankruptcy Code.

8. The Plan’s additional provisions are appropriate and consistent with the
applicable provisions of the Bankruptcy Code, Bankruptcy Rules, and
Local Rules, including, without limitation, provisions for: (i) the
impairment of certain classes of claims; (ii) the disposition of Executory
Contracts and Unexpired Leases; (iii) the releases by the Debtor of certain
parties; (iv) the releases by certain third parties; (v) the exculpations of
certain parties; (vi) the injunctions against certain parties; (vii) the
retention of, and the right to enforce, sue on, settle, or compromise (or
refuse to do any of the foregoing with respect to) certain claims or causes
of action against third parties to the extent not waived or released under
the Plan or this Confirmation Order; (viii) the permissible modifications of
the rights of Holders of Claims or Equity Interest; (ix) the operations of
the Distribution Trust; (x) the distributions to Holders of Allowed Claims;
(xi) the exemption of the securities issued under the Plan from transfer
taxes; and (xii) the retention of jurisdiction by the Court over certain
matters after the Effective Date.

L. Section 1129(a)(2). The Debtor has complied with all applicable provisions of

the Bankruptcy Code, including without limitation sections 1122, 1123, 1124, 1125 and 1126 of
the Bankruptcy Code, the Bankruptcy Rules, the Conditional Approval and Procedures Order,
and other orders of the Court.

M. Section 1129(a)(3). The Plan has been proposed by the Debtor in good faith and

not by any means forbidden by law, thereby satisfying section 1129(a)(3) of the Bankruptcy
Code. In making this determination, the Court has considered the circumstances and record of
this case and the process leading to the filing of the Disclosure Statement and Plan and the
Confirmation Hearing. The Plan is the result of a market-tested process and of extensive arm’s
length and good faith negotiations among the Debtor, Cruis, and key stakeholders, and has
received strong support from creditors. The Plan is proposed to effect a successful
reorganization of the Debtor and to maximize creditor recoveries, and accordingly is consistent

with the objectives and purposes of the Bankruptcy Code.
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N. Section 1129(a)(4). Except with respect to fees and expenses of Crius as DIP

Lender, the payments made or to be made by or on behalf of the Debtor to professionals for
services or costs in connection with the Plan or incident to the case, either have been approved
by or are subject to the approval of the Court as reasonable. Thus, the Plan satisfies section
1129(a)(4) of the Bankruptcy Code.

0. Section 1129(a)(5). The identity and affiliations of the individuals that will serve

as directors and officers of the Reorganized Debtor have been disclosed in the Plan Supplement,
in satisfaction of section 1129(a)(5)(A)(i) of the Bankruptcy Code. Further, in accordance with
section 1129(a)(5)(A)(ii) of the Bankruptcy Code, the appointment of the directors and officers
to such offices is consistent with the interests of creditors and with public policy inasmuch as no
objection to their appointment was received. Moreover, the identity and affiliation of the
Distribution Trustee was disclosed in the Plan Supplement, in satisfaction of section
1129(a)(5)(A)(i) of the Bankruptcy Code. Further, in accordance with section 1129(a)(5)(A)(ii)
of the Bankruptcy Code, the appointment of the Distribution Trustee is consistent with the
interests of creditors and with public policy inasmuch as no objection to the proposed
Distribution Trustee was received.

P. Section 1129(a)(6). The Plan does not provide for any changes in rates that

require regulatory approval of any governmental agency. As such, section 1129(a)(6) of the
Bankruptcy Code is inapplicable in this case.

Q. Section 1129(a)(7). Each Holder of an impaired Claim or Equity Interest that has

not accepted or is deemed not to have accepted the Plan will, on account of such Claim or Equity
Interest, receive or retain property under the Plan having a value, as of the Effective Date, that is

not less than the amount that such Holder would receive or retain if the Debtor was liquidated
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under chapter 7 of the Bankruptcy Code on such date. In making this determination, the Court
has considered the liquidation analysis attached to the Disclosure Statement, the Squiller
Declaration, and other evidence introduced at the Confirmation Hearing, which are credible and
persuasive, are based on reasonable methodologies and assumptions, and establish that that the
distributions under the Plan to impaired Classes would not be less than in a liquidation.
Therefore, the Plan satisfies the requirements of section 1129(a)(7) of the Bankruptcy Code.

R. Section 1129(a)(8). Class 1 (Priority Non-Tax Claims) and Class 2A (Secured

Claims) are Unimpaired under the Plan and each is conclusively presumed to have accepted the
Plan pursuant to section 1126(f) of the Bankruptcy Code. Class 2B (Crius Prepetition Secured
Claims), Class 3 (Crius Unsecured Deficiency Claims), and Class 4 (General Unsecured Claims)
have each voted to accept the Plan in accordance with section 1126(c) of the Bankruptcy Code.
However, section 1129(a)(8) of the Bankruptcy Code has not been satisfied because Class 5
(Common Equity Interests) is deemed to have rejected the Plan pursuant to section 1126(g) of
the Bankruptcy Code. However, as set forth below the Plan is confirmable because it satisfies
the nonconsensual confirmation requirements pursuant to section 1129(b) of the Bankruptcy
Code.

S. Section 1129(a)(9). The treatment of Administrative Claims, DIP Claims,

Priority Tax Claims, and Priority Non-Tax Claims under the Plan satisfies the requirements of

section 1129(a)(9) of the Bankruptcy Code.

T. Section 1129(a)(10). Classes 2B, 3, and Class 4 are impaired and have voted to
accept the Plan, determined without including any acceptance by any insider. Therefore, the

requirements of section 1129(a)(10) of the Bankruptcy Code are satisfied.
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U. Section 1129(a)(11). Confirmation of the Plan is not likely to be followed by the

liquidation or further financial reorganization of the Debtor or any successor to the Debtor under
the Plan. As an initial matter, pursuant to the Plan the Reorganized Debtor will be discharged of
prepetition claims and will emerge as a debt free company. Moreover, the Distribution Trust
will be funded with cash for distributions. No distributions to creditors under the Plan are related
in any way to the performance of the Reorganized Debtor. Accordingly, the Plan satisfies the
requirements of section 1129(a)(11) of the Bankruptcy Code.

V. Section 1129(a)(12). The Plan provides for the payment by the Effective Date of

all fees required under 28 U.S.C. § 1930(a), and thereby satisfies section 1129(a)(12) of the
Bankruptcy Code.

W. Section 1129(a)(13)-(16). The Debtor does not owe retiree benefits (as defined

under section 1114 of the Bankruptcy Code), and accordingly section 1129(a)(13) does not apply
to the Plan. Additionally, sections 1129(a)(14)-(16) of the Bankruptcy Code apply to individuals
or nonprofit entities and are not applicable to this case.

X. Section 1129(b). All of the requirements of section 1129(a) of the Bankruptcy

Code, other than section 1129(a)(8), are satisfied by the Plan. Class 5 (Common Equity
Interests) is deemed to reject the Plan pursuant to section 1126(g) of the Bankruptcy Code (the
“Deemed Rejecting Class”). The Plan’s classification scheme, including its treatment of the
Deemed Rejecting Class, is appropriate as similarly situated Equity Interests receive
substantially similar treatment under the Plan and valid business, factual, and legal reasons exist
for the separate classification and treatment of the Claims or Equity Interests across the various
Classes established under the Plan. In addition, there is no Holder of any Claim or Equity

Interest that is junior to the Equity Interests in the Deemed Rejecting Class that will receive or
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retain any property under the Plan on account of such junior Claim or Equity Interest, and no
Class is receiving or retaining property under the Plan with a value greater than the Allowed
amount of Claims in such Class. Therefore, the Plan does not discriminate unfairly, and is fair
and equitable, with respect to the Deemed Rejecting Class. Accordingly, the Plan satisfies the
requirements of and may be confirmed under section 1129(b) of the Bankruptcy Code.

Y. Section 1129(c). The Plan is the only plan that has been filed in the Bankruptcy

Case, and accordingly the requirements of section 1129(c) of the Bankruptcy Code are satisfied.

Z. Section 1129(d). The principal purpose of the Plan is neither the avoidance of

taxes nor the avoidance of the application of section 5 of the Securities Act of 1933, and no party
Ain interest, including but not limited to any governmental unit, has requested that the Court deny
confirmation of the Plan on such grounds. Accordingly, the Plan satisfies the requirements of
section 1129(d) of the Bankruptcy Code.

AA. Securities Exempt from Registration. The offering, issuance and distribution of

any securities pursuant to the Plan, including without limitation the issuance of the New Equity
to Crius and the distribution of the Distribution Trust Assets to the Distribution Trust
Beneficiaries, are subject to, or made in good faith and in reliance on, exemptions from section 5
of the Securities Act of 1933 and any state or local laws requiring registration or licensing for
issuers, underwriters or brokers, pursuant to section 1145 of the Bankruptcy Code, section
4(a)(2) of the Securities Act, or any other applicable exemption under the Securities Act.

BB. Executory Contracts and Unexpired Leases. Article IX of the Plan provides for

the rejection of all Executory Contracts or Unexpired Leases of the Debtor as of the Effective
Date, except for those explicitly designated for assumption pursuant to the Schedule of Assumed

Contracts, for certain procedures to assume or reject Unknown Contracts, for certain procedures
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by which counterparties may assert objections to the proposed treatment or cure of their
respective Executory Contract or Unexpired Lease under the Plan, and for certain procedures by
which the Schedule of Assumed Contracts may be amended or modified. Article IX of the Plan
is consistent with section 1123(b)(2) of the Bankruptcy Code and satisfies the requirements of
section 365 of the Bankruptcy Code. The assumption or rejection of the Executory Contracts or
Unexpired Leases as set forth therein and in the Schedule of Assumed Contracts, notice of which
has been provided in accordance with the Conditional Approval and Procedures Order and Plan,
is a reasonable exercise of business judgment by the Debtor and is in the best interests of the
Debtor and the Estate. The Debtor has provided adequate assurance that the Reorganized Debtor
will cure defaults (if any) and timely perform under each Executory Contract or Unexpired Lease
being assumed pursuant to the Plan.

CC. Releases. Exculpation, Discharge and Injunction. The release, exculpation,

discharge, and injunction provisions of Article XVI of the Plan, as modified herein, constitute
good faith compromises and settlements of the matters covered thereby. The parties released or
exculpated pursuant to such provisions have made substantial contributions to the Debtor’s
reorganization, and such provisions are (i) fair, equitable and reasonable, (ii) integral elements of
the Debtor’s reorganization and resolution of this case and without which the Debtor’s ability to
confirm the Plan would be seriously impaired, (iii) supported by and represent the valid exercise
of the Debtor’s business judgment, (iv) supported by good and valuable consideration, and (v) in
the best interests of the Debtor, its estate and creditors. Each such provision is within the
jurisdiction of the Court pursuant to 28 U.S.C. § 1334, is a material element of the compromises,
- settlements and transactions incorporated into and to be effectuated by the Plan and is important

to facilitate an overall resolution with respect to the Debtor’s reorganization among or against the
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parties in interest in this case, and is consistent with sections 105, 1123 and 1129 of the
Bankruptcy Code and all other applicable law.

DD. Plan Conditions to Confirmation. Any and all conditions to confirmation set forth

in the Plan have been satisfied or waived in accordance with the terms of the Plan.

EE. Plan Conditions to Consummation. Each of the conditions to the Effective Date

under the Plan, as set forth in Article XII therein, is reasonably likely to be satisfied or waived in
accordance with the terms of the Plan.

FF. Retention of Jurisdiction. The Court may property retain jurisdiction after the

effective date of the Plan over the matters set forth in the Article XIII of the Plan.

GG. Waiver of Stay. Under the circumstances, good cause exists to waive the stay

imposed by Bankruptcy Rule 3020(e).

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

1. Adequacy of the Disclosure Statement. The Disclosure Statement is

approved on a final basis as containing adequate information with the meaning of section 1125
of the Bankruptcy Code and contains sufficient information of a kind necessary to satisfy the
disclosure requirements of any applicable non-bankruptcy laws, rules and regulations.

2. Solicitation and Tabulation. The solicitation and tabulation of votes on the

Plan complied with the Conditional Approval and Procedures Order and applicable bankruptcy
law, were appropriate and satisfactory, and are approved in all respects.

3. Confirmation. The Plan, in the form attached as Exhibit A and including
all documents of the Plan Supplement, as modified by this Confirmation Order, is hereby

approved and confirmed pursuant to section 1129 of the Bankruptcy Code.
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4, Objections. All Objections, responses to, and statements and comments, if
any, in opposition to or inconsistent with the Plan, other than those withdrawn with prejudice in
their entirety prior to, or on the record at, the Combined Hearing, shall be, and hereby are,
OVERRULED and DENIED in their entirety. All withdrawn objections are deemed withdrawn
with prejudice.

5. Amendments, Modifications or Alterations. To the extent the Plan has

been amended, modified or supplemented subsequent to solicitation, including as modified
herein, then to the extent that such revisions do not materially and adversely affect the treatment
of any Claims or Equity Interests pursuant to the Plan and otherwise are consistent with section
XVLB of the Plan, pursuant to Bankruptcy Rule 3019, such revisions, if any, do not require
additional disclosure under section 1125 of the Bankruptcy Code or re-solicitation of votes under
section 1126 of the Bankruptcy Code, nor do they require that holders of Claims or Equity
Interests be afforded an opportunity. to change previously cast acceptances Or rejections of the
Plan.

6. Plan Modifications. The following provisions of the Plan are deleted and

replaced in their entirety with the following:

Section I1.A.1.89

“Indemnified person” means all (a) present officers, directors, employees;

(b) former officers, directors, employees, serving in such capacities on or after
August 2015; and (c) members, attorneys, actuaries, financial advisors,
accountants, investment bankers, agents, professionals and representatives of the
Debtor (in each case in his, ber or its capacity as such).

Section II.A.1.116

«protected Parties” means the (a) Debtor; (b) Reorganized Debtor; (¢) Crius; and
(d) the Indemnified persons.
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Section I1LA.1.122

“Runoff Policy” means that certain director & officer insurance policy purchased
prior to the Petition Date by the Debtor, if any.

Section XVIL.H.1 Releases by Debtor

As of the Effective Date, for good and valuable consideration, the adequacy of
which is hereby confirmed, the Debtor, the Reorganized Debtor and any Person or
Entity seeking to exercise the rights of the Debtor’s estate, including, without
limitation, any successor to the Debtor or any estate representative appointed or
selected pursuant to section 1123(b)(3) of the Bankruptcy Code, shall be deemed
to forever release, waive, and discharge each of the Protected Parties from any
and all claims, obligations, suits, judgments, damages, demands, debts, rights,
Causes of Action (including Avoidance Actions), and liabilities whatsoever in
connection with or related to the Debtor, the conduct of the Debtor’s business, the
Chapter 11 Case, or the Combined Disclosure Statement and Plan (other than the
rights of the Debtor and the Reorganized Debtor to enforce the obligations under
the Confirmation Order and the Combined Disclosure Statement and Plan and the
contracts, instruments, releases, indentures, and other agreements or documents
delivered thereunder), whether liquidated or unliquidated, fixed or contingent,
matured or unmatured, known or unknown, foreseen or unforeseen, then existing
or thereafter arising, in law, equity, or otherwise, that are based in whole or part
on any act, omission, transaction, event, or other occurrence taking place on or
prior to the Effective Date in any way relating to the Debtor, the conduct of the
Debtor’s business, the Reorganized Debtor, the Chapter 11 Case, the Combined
Disclosure Statement and Plan, and that may be asserted by or on behalf of the
Debtor, the Estate, or the Reorganized Debtor against (i) any of the present or
former shareholders, directors, officers, employees or advisors of any of the
Debtor, excluding claims resulting from gross negligence, willful misconduct, or
intentional tort and (ii) any Professionals of the Debtor; provided, however, that
nothing in this Article XIV.H. shall be deemed to prohibit the Reorganized Debtor
from asserting and enforcing any claims, obligations, suits, judgments, demands,
debts, rights, Causes of Action or liabilities they may have against any employee
(including directors and officers) for alleged breach of confidentiality, or any
other contractual obligations owed to the Debtor or the Reorganized Debtor,
including non-compete and related agreements or obligations. Nothing herein
constitutes a waiver of any right of the Reorganized Debtor to (i) enforce all rights
and claims concerning any and all intellectual property (including, without
limitation, trademarks, copyrights, patents, customer lists, trade secrets and
confidential or proprietary business information), all of which rights are expressly
reserved and not released and (ii) assert any defense based on whether or not
applicable standards have been met.
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7. Compromise of Controversies. For the reasons stated herein, the Plan

constitutes a good faith, arm’s-length compromise and settlement of all Claims or controversies
relating to the rights that a Holder of a Claim or Equity Interest may have with respect to any
Allowed Claim or Equity Interest or any Distribution to be made or obligation to be incurred
pursuant to the Plan, and the entry of this Plan Confirmation Order constitutes approval of all
such compromises and settlements.

8. Implementation. The Debtor, the Reorganized Debtor, and the

Distribution Trustee are hereby authorized to take all actions as necessary, appropriate, or
desirable to enter into, implement, and consummate the transactions contemplated by the Plan
and the contracts, instruments, releases, leases, agreements, or other documents created or
executed in connection with the Plan and its related documents. Pursuant to this Confirmation
Order, the Debtor is hereby authorized and empowered, without action by its stockholders or
further action by its board of directors, to take any and all actions as are consistent with the Plan
and as are reasonably determined by any of its executive officers to be necessary or appropriate
to implement, effectuate or consummate any and all instruments, documents or transactions
contemplated by the Plan or this Confirmation Order. Without further order or authorization of
the Court, the Debtor, the Reorganized Debtor, and the Distribution Trustee are authorized to
make all modifications to all Plan and its related documents in accordance with the Plan.
Execution versions of the Plan and its related documents, where applicable, shall constitute legal,
valid, binding, and authorized obligations of the respective parties thereto, enforceable in

accordance with their terms.
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9. Effective Date. The Effective Date of the Plan shall occur on the date, as
determined by the Debtor and Crius, when the conditions set forth in section XII.B of the Plan
have been satisfied or waived in accordance with the Plan.

10.  Binding Effect. Subject to the occurrence of the Effective Date, on and

after the Confirmation Date, the provisions of the Plan and this Confirmation Order shall be
binding upon: (a) the Reorganized Debtor; (b) the Distribution Trustee and any professionals or
other parties assisting and supporting the Distribution Trustee; (c) all Professionals; (d) any and
all non-Debtor parties to judicial or administrative proceedings in which the Debtor is a party;
(e) any and all Holders of Claims or Equity Interests (irrespective of (i) whether such Claims or
Equity Interests are impaired under the Plan, (ii) whether the Holders of such Claims or Equity
Interests accepted, rejected, or are deemed to have accepted or rejected the Plan, or (ii1) whether
such Claims or Equity Interests have been asserted in a filed proof of claim, proof of interest,
request for administrative expense payment or other pleading or filing); (f) any and all non-
Debtor parties to Executory Contracts or Unexpired Leases with the Debtor; (g) any Person that
received or may be deemed to have received actual or constructive notice of the Plan and the
Confirmation Hearing; and (h) the respective heirs, executors, administrators, trustees, affiliates,
officers, directors, agents, representatives, attorneys, beneficiaries, guardians, successors or
assigns, if any, of any of the foregoing. All settlements, compromises, releases, waivers,
exonerations, and injunctions set forth in the Plan and this Confirmation Order shall be, and
hereby are, effective and binding on all Persons who may have had standing to assert any settled,
released, exculpated, or enjoined causes of action, and no other Person or entity shall possess

such standing to assert such causes of action after the Effective Date.
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11. Vesting of Estate Property; Transfers. On the Effective Date, the

Distribution Trust Assets shall vest in the Distribution Trust free and clear of all Claims, Liens,
charges, encumbrances, rights, Equity Interests, and Interests. Except for the Distribution Trust
Assets or as otherwise explicitly provided for in the Plan, all of the property and assets of the
Debtor shall vest on the Effective Date in the Reorganized Debtor, free and clear of all Claims,
Liens, charges, encumbrances, rights, Equity Interests, and Interests. For the avoidance of doubt,
except to the extent expressly waived, relinquished, released, or compromised in the Plan, all
claims and Causes of Action of the Debtor (including, without limitation, all Avoidance Actions
and all causes of action in all other litigation presently pending in other forums) are preserved for
the benefit of the Reorganized Debtor or the Distribution Trust in accordance with the Plan;
provided, however, that the Debtor, the Distribution Trust, the Reorganized Debtor, Crius,
Angeleno Investors III, L.P. (“Angeleno™), and ClearSky Power & Technology Fund I LLC
(“ClearSky”) covenant and agree not to commence or otherwise prosecute (i) any Retained
Avoidance Actions or (ii) any Causes of Action arising from acts or omissions taken or omitted
to be taken prior to the Effective Date and related to the Debtor against any Indemnified person
who covenants and agrees in writing not to commence or otherwise prosecute any Causes of
Action against the Distribution Trust, the Reorganized Debtor, Crius, Angeleno or
ClearSky. Without limiting the foregoing, the right of the Reorganized Debtor on behalf of the
Debtor, the Distribution Trust, Crius, Angeleno and ClearSky to pursue or adopt any claims
alleged in any lawsuit in which the Debtor is a defendant or an interested party, against any
entity, including, without limitation, the plaintiffs or co-defendants in such lawsuits, are

preserved.
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12.  Distribution Trust. On the Effective Date, the Distribution Trust shall be

established pursuant to the terms of the Plan and Distribution Trust Agreement. For federal
income tax purposes, all parties shall treat the transfer of Distribution Trust Assets to the
Distribution Trust as (a) a transfer of Distribution Trust Assets (subject to any and all Allowed
Administrative Claims, Allowed Priority Claims, and Allowed Secured Claims, to the extent not
satisfied by the Debtor prior to the Effective Date, that are payable by the Distribution Trust
pursuant to the Combinéd Disclosure Statement and Plan) directly to Distribution Trust
Beneficiaries (other than to the extent Distribution Trust Assets are allocable to Disputed
Claims), followed by (b) the transfer by such beneficiaries to the Distribution Trust of
Distribution Trust Assets in exchange for the Distribution Trust Interests. Accordingly, except in
the event of contrary definitive guidance, Distribution Trust Beneficiaries shall be treated for
United States federal income tax purposes as the grantors and owners of their respective share of
Distribution Trust Assets (other than such Distribution Trust Assets as are allocable to Disputed
Claims).

13.  Distribution Trustee. -Wayne Weitz is hereby approved as the initial

Distribution Trustee in accordance with this Confirmation Order, the Plan, and the Distribution
Trust Agreement. The Distribution Trustee shall be compensated from, and all other costs of
administration- of the Distribution Trust shall be paid from, the Distribution Trust Assets. The
Distribution Trustee shall not be required to post a bond or other security in connection with its
obligations under this Distribution Trust Agreement. Following the Effective Date, the
authorities and powers of the Distribution Trustee shall include, among other things, the sole and
full power, authority, and standing to prosecute, compromise, or otherwise resolve the

Distribution Trust Avoidance Actions and any other Claims and Causes of Action comprising the
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Distribution Trust Assets. Further, after the Effective Date, only the Distribution Trustee shall
have the authority to File objections to Claims and to settle, compromise, withdraw, or litigate to
judgment objections to Claims, including, without limitation, Claims for reclamation under
section 546(c) of the Bankruptcy Code. The Distribution Trustee may settle or corhpromise any
Disputed Claim without approval of this Court.

14.  Exemption from Transfer Taxes. Pursuant to section 1146(a) of the

Bankruptcy Code, the following shall not be subject to taxation under any law imposing a stamp
tax or similar tax, recording tax or filing fee, in each instance to the fullest extent contemplated
by section 1146(a) of the Bankruptcy Code and whether such action is taken by the Debtor,
Reorganized Debtor, Distribution Trust, or any other Person: (a) the issuance, transfer or
exchange of notes, debt instruments and equity securities under or in connection with the Plan;
(c) the creation, assignment, recordation or perfection of any lien, pledge, other security interest
or other instruments of transfer; (d) the making or assignment of any lease; (¢) the creation,
execution and delivery of any agreements or other documents creating or evidencing the
formation of the Reorganized Debtor or the issuance or ownership of any interest in the
Reorganized Debtor; or (f) the making or delivery of any deed or other instrument of transfer
under the Plan in connection with the vesting of the Debtor’s assets or property in the
Reorganized Debtor or the Distribution Trust pursuant to or in connection with the Plan,
including, without iimitation, merger agreements, stock purchase agreement, agreements of
consolidation, restructuring, disposition, liquidation or dissolution, and transfers of tangible
property. Upon entry of this Confirmation Order, the appropriate state or local governmental
officials or agents shall forgo the collection of any such tax or governmental assessment and

shall accept for filing and recordation any of the foregoing instruments or other documents
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without the payment of any such tax or governmental assessment. The Court shall retain specific
jurisdiction with respect to these matters.

15.  New Equity. On the Effective Date, the Reorganized Debtor shall issue or
cause to be issued the New Equity for distribution to Crius in accordance with the terms of the
Plan and the articles of incorporation of the Reorganized Debtor without the need for any further
corporate or shareholder action. Pursuant to section 1142(b) of the Bankruptcy Code and without
further action by the Bankruptcy Court or by the shareholders or directors of the Reorganized
Debtor, the directors and officers of the Reorganized Debtor are authorized to perform all tasks
necessary and to execute and deliver all documents, agreements and instruments necessary or
appropriate to issue the New Equity.

16.  Securities Exempt from Registration. To the maximum extent provided

by section 1145 of the Bankruptcy Code and/or applicable non-bankruptcy law, the issuance of
the New Equity pursuant to the Plan, and any issuance of Distribution Trust Interests pursuant to
the Plan, will be exempt from registration under the Securities Act of 1933, as amended, and all
rules and regulations promulgated thereunder and any state or local law requiring registration
prior to the offering, issuance, distribution, or sale of securities. The issuance of the New Equity
to Crius is or was in exchange for Claims against the Debtor within the meaning of section
1145(a)(1) of the Bankruptcy Code. Pursuant to section 1145(c) of the Bankruptcy Code, the
resale of any equity and any other securities issuable pursuant to the Plan shall be exempt from
registration under the Securities Act of 1933, as amended, and all rules and regulations
promulgated thereunder and any state or local law requiring registration prior to the offering,
issuance, distribution, or sale of securities, except for any restrictions set forth in section 1145(b)

of the Bankruptcy Code and any restriction contained in the Plan related documents.

{BAY.03050446v4} -21-



Case 16-12098-BLS Doc 281 Filed 04/24/17 Page 22 of 27

17.  Further Approvals. Any action under the Plan or this Confirmation Order

to be taken by, or required of, the Debtor or the Reorganized Debtor, including without
limitation, the adoption or amendment of the New Corporate Govemnance Documents, the
issuance of securities and instruments, or the selection of officers or directors, shall be authorized
and approved in all respects, without the requirement of further action by any of the Debtor’s or
Reorganized Debtor’s boards of directors or shareholders.

18. Directive in Furtherance of Plan. Each federal, state, commonwealth,

local, foreign, or other governmental agency is hereby authorized to accept any and all
documents, mortgages, filings and instruments necessary or appropriate to effectuate, implement,
or consummate the transactions contemplated by the Plan and this Confirmation Order.

19. Releases by Debtor. Section XVI.H.1 of the Plan, as modified herein, is

hereby approved in its entirety, and, subject to the occurrence of the Effective Date, is
immediately effective and binding in accordance with its terms.

20.  Releases by Holders. Section XVIL.H.2 of the Plan is hereby approved in

its entirety, incorporated into this Confirmation Order as if set forth in full herein, and, subject to
the occurrence of the Effective Date, is immediately effective and binding in accordance with its
terms.

21.  Exculpation. Section XVLK of the Plan is hereby approved in its entirety,
and, subject to the occurrence of the Effective Date, is immediately effective and binding in
accordance with its terms.

22.  Discharge; Injunction. Sections XVI.I and XVLJ of the Plan re hereby

approved in their entirety, incorporated into this Confirmation Order as if set forth in full herein,

and, subject to the occurrence of the Effective Date, is immediately effective and binding in

E
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accordance with its terms. Without limiting the foregoing, effective as of the Effective Date, all
existing Claims against and Equity Interests in the Debtor shall be, and shall be deemed to be,
discharged and terminated, and all Liens against or security interests in any Estate property shall
be, and shall be deemed to be, released and discharged. The Debtor, Reorganized Debtor or an
authorized representative thereof are authorized to and may issue, execute, deliver, file or record
a power of attorney or any other instrument as may be necessary or appropriate to effectuate and
implement the release of such Liens and/or security interests.

23.  Existing Injunctions or Stays. All injunctions or stays in effect during the

Chapter 11 Case under section 105 or 362 of the Bankruptcy Code, or otherwise, that are in
existence on the Confirmation Date shall remain in full force and effect until the Effective Date,
provided, however, that no such injunction or stay shall preclude enforcement of any Person’s
rights under the Plan and the related documents. Any action taken following the Petition Date in
violation of section 362 of the Bankruptcy Code shall be void ab initio without any further action

on the part of the Debtor, the Reorganized Debtor or further order of this Court.

»24. No Successor Liability. Except as may be provided in the Plan, the
transfer of property of the Debtor to the Reorganized Debtor shall be free and clear of any claim,
or resulting liability, to the extent that the Reorganized Debtor or Crius are to any extent a
successor to the Debtor under any state or federal statutory or common law relating to successor
liability, or any claim that an entity is legally responsible for the debts or liabilities of another
entity as a successor to, continuation of, or participant in a de facto or actual merger with, the
other entity, under any theory or legal doctrine of any type or nature whatsoever. To the extent
permitted pursuant to applicable law, none of the Reorganized Debtor or Crius shall be, or shall

be deemed to be, a successor to any of the Debtors for any purpose.
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25.  Executory Contracts and Unexpired Leases. The provisions of Article IX

of the Plan, including without limitation the rejection of Executory Contracts and Unexpired
Leases unless specifically assumed in accordance with the Plan, are specifically approved in all
respects, are incorporated herein in their entirety, and are so ordered. Pursuant to section 365 of
the Bankruptcy Code and subject to the occurrence of the Effective Date, (a) the assumption of
each Executory Contract and Unexpired Lease specified in the Schedule of Assumed Contracts is
hereby approved, and (b) the rejection of all other Executory Contracts and Unexpired Leases of
the Debtor, unless previously assumed or rejected upon motion by a Final Order or previously
expired or terminated pursuant to its own terms, is hereby approved.

26.  Bar Date for Rejection Claims. All claims arising out of the rejection of

an Executory Contract or Unexpired Lease pursuant to Article IX of the Plan must be filed with
the Court on or before 30 days after the Effective Date (the “Rejection Damages Bar Date”).
Any such Claims not timely filed shall be forever barred. Any objections to any rejection
damages claim must be filed and served on such claimant no later than the Claims Objection
Deadline.

27.  Administrative Claim Bar Date Provisions. Unless previously filed or as

otherwise governed by a bar date order or in another order of the Court, requests for payment of
Administrative Claims must be included within an application (setting forth the amount of, and -
basis for, such Administrative Claims, together with documentary evidence) filed with the Court
and served on counsel to the Debtor, the Reorganized Debtor, Crius, and the Distribution Trust
by the Administrative Claim Bar Date, which shall be 30 days after the Effective Date (the
“Administrative Claim Bar Date”). Holders of Administrative Claims that are required to file

and serve a request for payment of such Administrative Claims and that do not file and serve
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such a request by the Administrative Claims Bar Date shall be forever barred from asserting such
Administrative Claims against the Debtor, the Estate, the Reorganized Debtor, the Distribution
Trust, or their respective property. Any objections to any request for payment of Administrative
Claims must be filed and served on such claimant no later than the Claims Objection Deadline.

28.  Professional Compensation. Each Professional shall file an application for

allowance of final compensation and reimbursement of expenses in the Bankruptcy Case, for the
period through the Effective Date, no later than thirty (30) days after the Effective Date (the
“Professional Fee Bar Date”). Objections to applications of professionals for compensation or
reimbursement of expenses must be filed and served on the Reorganized Debtor, the U.S.
Trustee, the Distribution Trustee, Crius, and the professionals to whose application the
objections are addressed no later than twenty-one (21) days after the date the application is filed,
or this Court may enter an order authorizing the fees without a hearing. Any professional fees
and reimbursements or expenses incurred by the Reorganized Debtor subsequent to the Effective
Date may be paid without application to the Bankruptcy Court. Notwithstanding anything to the
contrary herein, upon the Effective Date, the Debtor shall transfer the Professional Fee Reserve
to a trust account of Bayard, P.A. to be transferred to the Distribution Trust and then disbursed in
satisfaction of Professional Fee Claims and as otherwise provided in the Plan as and when
Allowed in accordance with further orders of the Court.

29. 28 US.C. § 1930 Fees. Fees payable pursuant to 28 U.S.C. § 1930

constitute Administrative Claims under the Plan and shall be paid pursuant to sections VL.B and

XVI.A of the Plan.

30. Distributions and Claims Resolution. On and after the Effective Date, the

Distributions on account of Allowed Claims and the resolution and treatment of Disputed Claims
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pursuant to Articles X and XI of the Plan are authorized and, without limiting any other
provisions of the Plan and this Confirmation Order concerning the powers, duties, and authority
of the Distribution Trustee, the Distribution Trustee shall be authorized to effectuate such
Distributions, resolution, and treatment in accordance with the terms of the Plan and the
Distribution Trust Agreement without further order of this Court.

31. Insurance. Except as explicitly set forth in the Plan in connection with the
Runoff Policy, nothing in the Plan or this Confirmation Order alters the rights and obligations of
the Debtor and the Debtor’s insurers (and third party claims administrators) under applicable
insurance policies (and the agreements related thereto) or modifies the coverage provided
thereunder or the terms and conditions thereof. Any such rights and obligations shall be
determined under the applicable insurance policies, any related agreement of the parties and
applicable law.

32.  Prior Orders; Agreements. Pursuant to section 1141 of the Bankruptcy

Code, effective as of the Confirmation Date, but subject to the occurrence of the Effective Date
and subject to the terms of the Plan and this Confirmation Order, all prior orders entered in the
Chapter 11 Case, all documents and agreements executed by the Debtor as authorized and
directed thereunder, and all motions or requests for relief by the Debtor pending before the Court
as of the Effective Date shall be binding upon and shall inure to the benefit of the Reorganized
Debtor and the Distribution Trust in accordance with the Plan.

33. Notice of Confirmation and Effective Date. Promptly following the

occurrence of the Effective Date, pursuant to Bankruptcy Rules 2002(£)(7) and 3020(c)(2), the
Distribution Trust shall serve a notice of the entry of this Confirmation Order, the establishment

hereunder of bar dates for certain Claims (including the Administrative Bar Date, the Rejection
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Damages Bar Date, and the Professional Fee Bar Date) and the occurrence of the Effective Date,
substantially in the form of Exhibit B attached hereto, on all parties that received the
Confirmation Hearing Notice.

34.  Construction: Interpretation. The failure to specifically describe or

include any particular provision of the Plan or any related document in this Confirmation Order
shall not diminish or impair the effectiveness of such provision, it being the intent of this Court
that the Plan (including any exhibits thereto and the Plan Supplement) be approved and
confirmed in its entirety. In the event of any conflict between the Plan and any other agreement,
instrument, or document intended to implement the provisions of the Plan, on the other, the
provisions of the Plan shall govern (unless otherwise expressly provided for in such agreement,
instrument, or document). In the event of any conflict between this Confirmation Order and the
Plan or any other agreement, instrument, or document intended to implement the provisions of
the Plan, the terms of this Confirmation Order shall govern.

35.  Final Order. Notwithstanding Bankruptcy Rule 3020(e), this
Confirmation Order shall be effective and enforceable immediately upon entry. This
Confirmation Order is a final order, and the period in which an appeal must be filed shall
commence immediately upon the entry hereof.

36.  Jurisdiction. The assets and affairs of the Debtor shall remain subject to
- the jurisdiction of this Court until the Effective Date. Notwithstanding the entry of this
Confirmation Order, from and after the Effective Date, the Court shall retain such jurisdiction
over the Bankruptcy Case to the fullest extent that is legally permissible.

Dated: April2 ¢, 2017
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre Chapter 11
VERENGO, INC.,! Case No.: 16-12098 (BLS)

Debtor.

SECOND AMENDED COMBINED DISCLOSURE STATEMENT AND CHAPTER 11
PLAN OF REORGANIZATION FOR VERENGO, INC.
PROPOSED BY THE DEBTOR AND DEBTOR IN POSSESSION

BAYARD, P.A.

Scott D. Cousins (No. 3079)
GianClaudio Finizio (No. 4253)
Evan T. Miller (No. 5364)

222 Delaware Avenue, Suite 900
Wilmington, DE 19801

Phone: (302) 655-5000
Facsimile: (302) 658-6395

Counsel to Debtor and Debtor in
Possession

Dated: March 29, 2017

! The Debtor and the last four digits of its identification number are as follows: Verengo, Inc. [6114]. The

address of the Debtor’s corporate headquarters is 1899 Western Way, Suite 340, Torrance, CA 90501.
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PLAN EXHIBITS
Exhibit 1: Liquidation Analysis
Exhibit 2: Financial Projections

Exhibit 3: Distribution Trust Avoidance Actions

Certain Exhibits to the Combined Disclosure Statement and Plan will be contained in a
separate Plan Supplement, which will be Filed with the Bankruptcy Court prior to the Voting
Deadline or by such later date as may be established by order of the Bankruptcy Court. The Plan
Supplement will be available for inspection in the office of the Clerk of the Bankruptcy Court
during. normal court hours and at the  Debtor’s internet  site - at
hitp://www jndla.com/cases/verengo. Additional copies of the Plan Supplement may be obtained
upon request to the Debtor’s Claims Agent at the following address:

Verengo’s Claims Processing Center
¢/o JND Corporate Restructuring
8269 E. 23" Avenue

Suite 275, Denver, CO 80238
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COMBINED DISCLOSURE STATEMENT AND CHAPTER 11 PLAN OF
REORGANIZATION FOR VERENGO, INC.

INTRODUCTION?

Verengo, Inc., as a debtor and debtor in possession (the “Debtor’), hereby proposes this
Combined Disclosure Statement and Plan for the resolution of the outstanding Claims against
and Interests in the Debtor.

In connection with the Debtor’s efforts to sell its assets, on October 17, 2016, the Court
entered the Bidding Procedures Order which, among other things, approved Crius Solar
Fulfillment, LLC (“Crius”) as the stalking horse bidder and a corresponding marketing process
designed to solicit interest in bids to culminate in an auction in an effort to maximize the value of
the Debtor’s assets for the benefit of the Debtor and its estate, and all parties-in-interest. The
Debtor retained SSG Advisors, LLC as its investment banker to, among other things, shop
around the approved stalking horse bidder’s offer in an effort to achieve the highest bid for the
Debtor’s assets. After an extensive marketing effort, no competitive offers to the stalking horse
bidder’s bid were received by the November 28, 2016 bid deadline. Given the absence of any
competing bid and in accordance with the Bidding Procedures Order, the Debtor canceled the
auction scheduled for December 1, 2016, and Crius was designated as the successful bidder in
accordance with the Bidding Procedures Order.

Following the cancellation of the auction, the Debtor and Crius agreed to implement the
sale transaction to Crius through a plan of reorganization, rather than through a pre-confirmation
asset sale. Implementation of the sale through a plan not only ensures that the Debtor will have
sufficient sale proceeds to satisfy all administrative and priority claims (as required in order to
confirm a plan), but also potentially preserves certain of the Debtor’s net operating losses
(“NOLs™), which the reorganized Debtor may be able to utilize (subject to applicable tax law
and regulations) following its emergence from bankruptcy. The Tax Code limits a corporation’s
ability to use its NOLs and certain other tax attributes after the corporation undergoes a
proscribed change of ownership. The limitations imposed by section 382 of the Tax Code upon
a change of ownership pursuant to a confirmed plan, however, are more relaxed than those
otherwise applicable. Accordingly, although it is presently unclear what NOLs may remain
available (if any), and whether they will be reduced by cancellation of indebtedness income, the
Debtor has determined to proceed with this Combined Disclosure Statement and Plan that
provides for the reorganization of the Debtor. A discussion of certain tax consequences from the
Plan, including with respect to NOLs, is contained in Article XIV.E (Certain Income Tax
Consequences of the Combined Disclosure Statement and Plan).

The Combined Disclosure Statement and Plan constitutes a reorganized chapter 11 plan
for the Debtor. The Combined Disclosure Statement and Plan provides that on the Effective
Date (A) the Distribution Trust Assets shall automatically vest in the Distribution Trust free and

z All capitalized terms used in the Combined Disclosure Statement and Plan and not otherwise defined in

Article I of the Combined Disclosure Statement and Plan shall have the meanings ascribed to them in the Combined
Disclosure Statement and Plan (or any exhibit hereto).
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clear of all Claims, Liens and Interests; and (B) except for the Distribution Trust Assets, all of
the property and assets of the Debtor shall automatically vest in the Reorganized Debtor, free and
clear of all Liens, Claims and Interests. There are three impaired classes identified in the
Combined Disclosure Statement and Plan that are entitled to vote to accept the Combined
Disclosure Statement and Plan: (i) Class 2B Crius Prepetition Secured Claims, (i) Class 3 Crius
Unsecured Deficiency Claims, and (iii) Class 4 General Unsecured Claims. Class 2B, Class 3,
and Class 4 are the only classes entitled to vote on the Combined Disclosure Statement and Plan.

The Combined Disclosure Statement and Plan provides that each Holder of a General
Unsecured Claim shall receive its Pro Rata share (to be shared with the Holder of Crius
Deficiency Claims) of the proceeds of the Distribution Trust Assets as set forth in this Combined
Disclosure Statement and Plan. Class 5 Common Equity Interests will be canceled, released,
waived and extinguished as of the Effective Date and, therefore, shall be deemed to have voted
to reject the Combined Disclosure Statement and Plan. ‘

The Combined Disclosure Statement and Plan also provides for Distributions to certain
unclassified and unimpaired claims. Such Distributions shall be made by the Distribution
Trustee from the Distribution Trust Assets to Holders of Allowed: (i) Administrative Claims; (ii)
Priority Tax Claims; (iii) Class 1 Priority Non-Tax Claims; and (iv) Class 2 Secured Claims

THIS COMBINED DISCLOSURE STATEMENT AND PLAN WAS COMPILED
FROM INFORMATION OBTAINED FROM NUMEROUS SOURCES BELIEVED TO
BE ACCURATE TO THE BEST OF THE DEBTOR’S KNOWLEDGE, INFORMATION
AND BELIEF. NO GOVERNMENTAL AUTHORITY HAS PASSED ON, CONFIRMED
OR DETERMINED THE ACCURACY OR ADEQUACY OF THE INFORMATION
CONTAINED HEREIN.

THE STATEMENTS CONTAINED HEREIN ARE MADE AS OF THE DATE
HEREOF, UNLESS ANOTHER TIME IS SPECIFIED. THE DELIVERY OF THIS
COMBINED DISCLOSURE STATEMENT AND PLAN SHALL NOT BE DEEMED OR
CONSTRUED TO CREATE ANY IMPLICATION THAT THE INFORMATION
CONTAINED HEREIN IS CORRECT AT ANY TIME AF TER THE DATE HEREOF.

HOLDERS OF CLAIMS SHOULD NOT CONSTRUE THE CONTENTS OF THIS
COMBINED DISCLOSURE STATEMENT AND PLAN AS PROVIDING ANY LEGAL,
BUSINESS, FINANCIAL OR TAX ADVICE. THEREFORE, EACH SUCH HOLDER
SHOULD CONSULT WITH ITS OWN LEGAL, BUSINESS, FINANCIAL AND TAX
ADVISORS AS TO ANY SUCH MATTERS CONCERNING THE COMBINED
DISCLOSURE STATEMENT AND COMBINED DISCLOSURE STATEMENT AND
PLAN AND THE TRANSACTIONS CONTEMPLATED HEREBY.

ALL HOLDERS OF CLAIMS AGAINST THE DEBTOR ARE ENCOURAGED TO
READ THE COMBINED DISCLOSURE STATEMENT AND PLAN IN THEIR
ENTIRETY BEFORE VOTING TO ACCEPT OR REJECT THE COMBINED
DISCLOSURE STATEMENT AND PLAN. SUBJECT TO CERTAIN RESTRICTIONS
AND REQUIREMENTS SET FORTH IN SECTION 1127 OF THE BANKRUPTCY
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CODE, BANKRUPTCY RULE 3019, AND IN THE COMBINED DISCLOSURE
STATEMENT AND PLAN, THE DEBTOR RESERVES THE RIGHT TO ALTER,
AMEND, MODIFY, REVOKE OR WITHDRAW THE COMBINED DISCLOSURE
STATEMENT AND PLAN, OR ANY PART THEREOF, PRIOR TO ITS SUBSTANTIAL
CONSUMMATION.

SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

This Combined Disclosure Statement and Plan contains certain forward-looking
statements, all of which are based on various estimates and assumptions. Such forward-looking
statements are subject to inherent uncertainties and to a wide variety of significant business,
economic, and competitive risks, including, among others, those summarized herein. See infra
Article XIV—“Certain Risk Factors To Be Considered.” When used in this Combined
Disclosure Statement and Plan, the words “ anticipate,” “believe,” “estimate,” “will,” “may,”
“intend,” and “expect” and similar expressions generally identify forward-looking statements.
Although the Debtor believes that its plans, intentions, and expectations reflected in the forward-
looking statements are reasonable, it cannot be sure that they will be achieved. These statements
are only predictions and are not guarantees of future performance or results. Forward-looking
statements are subject to risks and uncertainties that could cause actual results to differ materially
from those contemplated by a forward-looking statement. All forward-looking statements
attributable to the Debtor or persons acting on its behalf are expressly qualified in their entirety
by the cautionary statements set forth in this Combined Disclosure Statement and Plan.
Forward-looking statements speak only as of the date on which they are made. Except as
required by law, the Debtor expressly disclaims any obligation to update any forward-looking
statement, whether as a result of new information, future events, or otherwise.

NOTHING STATED HEREIN SHALL BE DEEMED OR CONSTRUED AS AN
ADMISSION OF ANY FACT OR LIABILITY BY ANY PARTY, OR BE ADMISSIBLE
IN ANY PROCEEDING INVOLVING THE DEBTOR OR ANY OTHER PARTY, OR BE
DEEMED CONCLUSIVE EVIDENCE OF THE TAX OR OTHER LEGAL EFFECTS OF
THE COMBINED DISCLOSURE STATEMENT AND PLAN ON THE DEBTOR OR
HOLDERS OF CLAIMS OR COMMON EQUITY INTERESTS.

The Debtor is the proponent of the Combined Disclosure Statement and Plan within the
meaning of section 1129 of the Bankruptcy Code.

ARTICLE I:

OVERVIEW OF THE PLAN

The following is a brief overview of the material provisions of the Combined Disclosure
Statement and Plan and is qualified in its entirety by reference to the full text of the Combined
Disclosure Statement and Plan. For a more detailed description of the terms and provisions of
the Combined Disclosure Statement and Plan, see Article —“Overview of the Plan.”

A. General Structure of the Combined Disclosure Statement and Plan
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The Plan designates five (5) classes of Claims or Interests, which take into account the
differing nature, priority or treatment of various Claims or Interests under the Bankruptcy Code.

As described further herein, the Combined Disclosure Statement and Plan generally
provides for the payment or satisfaction from the Distribution Trust Assets in full of all Allowed
administrative expenses, secured claims and priority tax claims; for the distribution to holders of
the Crius Deficiency Claims and Allowed General Unsecured Claims of certain consideration, to
be allocated Pro Rata among all such claims to the extent allowed, that will provide a percentage
recovery on such Claims; and for no payments or other recoveries on account of existing Equity
Interests.

The following is an overview of certain material terms of the Combined Disclosure
Statement and Plan:

. The Debtor will be reorganized pursuant to the Combined Disclosure Statement
and Plan and will continue to operate following the Effective Date as the
Reorganized Debtor.

. All Claims (except for the DIP Claims) that are Allowed Administrative Claims,

Allowed Priority Tax Claims, Allowed Secured Claims or Allowed Priority Non-
Tax Claims, will be paid or otherwise satisfied in full as required by the
Bankruptcy Code from the Distribution Trust or from the Professional Fee
Reserve, unless otherwise agreed to by the Debtor (or the Distribution Trustee)
and the Holders of such Claims.

. All Allowed General Unsecured Claims (including the Other Investor Notes) and
the Crius Unsecured Deficiency Claims shall receive, in full, final and complete
satisfaction, settlement, release, and discharge of such Allowed General
Unsecured Claim, a Pro Rata Share of the Distribution Trust Interests.

. All Crius Prepetition Secured Claims shall be Allowed in full. $9,050,000 of such
Claims (comprised of the Bridge Loan and $6,778,000 of the Investor Notes
owned by Crius) shall receive, in full, final and complete satisfaction, settlement,
release, and discharge of such portion of such Allowed Claims (together with
distributions on account of the Crius DIP Claims), 100% of the New Equity in the
Reorganized Debtor on the Effective Date. The balance of the Crius Prepetition
Secured Claims shall (together with the Spruce Loans owned by Crius) constitute
the Crius Unsecured Deficiency Claims.

. All Crius DIP Claims shall be Allowed in full and shall receive, in full, final and
complete satisfaction, settlement, release, and discharge of such Allowed Claim
(together with distributions on account of $9,050,000 of the Crius Prepetition
Secured Claims), 100% of the New Equity in the Reorganized Debtor on the
Effective Date.
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No Distributions will be made on account of any Equity Interests.
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On the

Effective Date, all Equity Interests shall be deemed cancelled and extinguished

without further action by the Debtor or the Reorganized Debtor.

On the Effective Date, the Distribution Trust Assets will vest in the Distribution
Trust, and the Debtor shall fund certain amounts to the Distribution Trust, to
make Distributions under the Combined Disclosure Statement and Plan.

B. Summary of Treatment of Claims and Interests under the Combined Disclosure
Statement and Plan

The table below summarizes the classification and treatment of the Claims and Interests
under the Combined Disclosure Statement and Plan. The projected recoveries are estimates
based upon a number of assumptions, including the amount of Allowed Claims in each Class,
which amounts are estimated as of March 29, 2017 except for General Unsecured Claims, which

are estimated as of the Petition Date.

The actual amounts of Allowed Claims could materially exceed or could be materially
less than the amounts estimated by the Debtor and utilized in estimating the projected recoveries
shown in the table below. The Debtor has not yet reviewed and fully analyzed all Claims, and its
estimates underlying the projected recoveries set forth below are based upon the Debtor’s review
of its books and records and of certain Proofs of Claim, and include estimates of a number of
Claims that are contingent, disputed, and/or unliquidated.

Class Claim or Interest Summary of Treatment Projected
Recovery Under
Plan
1 Priority Non-Tax Unimpaired; Deemed to Accept 100%
Claims Plan
2A | Secured Claims Unimpaired; Deemed to Accept 100%
Plan
2B Crius Prepetition Impaired; Entitled to Vote on Plan | Unknown at this
Secured Claims time
3 Crius Unsecured Impaired; Entitled to Vote on Plan | 0% to 2.0%
Deficiency Claims
4 General Unsecured Impaired; Entitled to Vote on Plan | 0% to 2.0%
Claims
5 Equity Interests Impaired; Deemed to Reject Plan | 0%

THE DEBTOR BELIEVES THAT THE PLAN PROVIDES THE BEST RECOVERIES
POSSIBLE FOR HOLDERS OF CLAIMS AGAINST THE DEBTOR AND THUS
STRONGLY RECOMMENDS THAT CREDITORS VOTE TO ACCEPT THE PLAN.
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ARTICLE II:

DEFINED TERMS AND RULES OF INTERPRETATION

For purposes of the Combined Disclosure Statement and Plan, except as expressly
provided or unless the context otherwise requires, (a) any capitalized term used in the Combined
Disclosure Statement and Plan that is not defined in the Combined Disclosure Statement and
Plan, but is defined in the Bankruptcy Code or the Bankruptcy Rules, shall have the meaning
ascribed to that term in the Bankruptcy Code or the Bankruptcy Rules, as applicable, (b)
whenever the context requires, each term stated in either the singular or the plural shall include
the singular and the plural, and pronouns stated in the masculine, feminine or neuter gender shall
include the masculine, feminine and the neuter, (c) any reference in the Combined Disclosure
Statement and Plan to a contract, instrument, release, indenture, or other agreement or document
being in a particular form or on particular terms and conditions means that such document shall
be substantially in such form or substantially on such terms and conditions, (d) any reference in
the Combined Disclosure Statement and Plan to an existing document or exhibit means such
document or exhibit as it may be amended, modified, or supplemented from time to time, (¢)
unless otherwise specified, all references in the Combined Disclosure Statement and Plan to
sections, articles, schedules, and exhibits are references to sections, articles, schedules, and
exhibits of or to the Combined Disclosure Statement and Plan, (f) the words “herein,” “hereof,”
“hereto,” “hereunder,” and other words of similar import refer to the Combined Disclosure
Statement and Plan in its entirety rather than to any particular paragraph, subparagraph, or clause
contained in the Combined Disclosure Statement and Plan, (g) captions and headings to articles
and sections are inserted for convenience of reference only and shall not limit or otherwise affect
the provisions hereof or the interpretation of the Combined Disclosure Statement and Plan, and
(h) except for section 102(5), the rules of construction set forth in section 102 of the Bankruptcy
Code and in the Bankruptcy Rules shall apply.

A. Certain Defined Terms

1.1  “Administrative Claim” means a Claim for any costs or eXpenses of
administration of the Estate under sections 503(b), 507(b) or 1114(e)(2) of the Bankruptcy Code,
including, without limitation, for: (a) any actual and necessary costs and expenses incurred after
the Petition Date of preserving the Estate and operating the businesses of the Debtor; (b) any
payment to be made under the Combined Disclosure Statement and Plan to cure a default on an
assumed Executory Contract or assumed Unexpired Lease; (c) any postpetition cost,
indebtedness or contractual obligation duly and validly incurred or assumed by the Debtor in the
ordinary course of its business and entitled to administrative expense priority under section
503(b) of the Bankruptcy Code; (d) any Allowed Claims that are entitled to be treated as
Administrative Claims pursuant to a Final Order under section 546(c)(2)(A) of the Bankruptcy
Code; (¢) any Allowed Claims of Professionals in the Chapter 11 Case; and (f) any fees and
charges assessed against the Estate under chapter 123 of title 28 of the United States Code, 28
U.S.C. §§ 1911-1930.
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12  “Administrative Claims Bar Date” means the date that is thirty (30) days after
the Confirmation Hearing, or such other date set by this Plan or the Bankruptcy Court as the last
day for Filing all requests for payment of Administrative Claims.

1.3  “Administrative Claims Reserve” means any reserves of Cash established and
maintained by the Debtor and, following the Effective Date, the Distribution Trust, to pay
Allowed Administrative Claims (other than Professional Fee Claims).

1.4  “Administrative Expense Request” means a request for the payment of an
Administrative Claim.

1.5  “Affiliate” means “affiliate” as defined in section 101(2) of the Bankruptcy Code.

1.6  “Allowed” means with respect to any Claim (including any Administrative
Claim) or portion thereof (to the extent such Claim is not Disputed or Disallowed) or any
Interest: (a) any Claim or Interest, proof of which (i) was timely Filed with the Bankruptcy
Court or its duly appointed claims agent, (ii) was deemed timely filed pursuant to section 1111(a)
of the Bankruptcy Code, or (iii) by a Final Order, was not required to be Filed; (b) any Claim or
Interest that has been, or hereafter is, listed in the Schedules as liquidated in an amount other
than zero or unknown and not Disputed or Contingent (or as to which the applicable Proof of
Claim has been withdrawn or Disallowed); and (c) any Claim or Interest which has been allowed
(whether in whole or in part) by a Final Order (but only to the extent so allowed), and, in (2), (b)
and (c) above, as to which no objection to the allowance thereof, or action to subordinate, avoid,
classify, reclassify, expunge, estimate or otherwise limit recovery with respect thereto, has been
Filed on or before the Claims Objection Bar Date and such other deadline provided in the
Bankruptcy Code, the Bankruptcy Rules or a Final Order; (d) any Claim or Interest allowed
under or pursuant to the terms of the Combined Disclosure Statement and Plan; (e) any Claim
arising from the recovery of property under sections 550 or 553 of the Bankruptcy Code which
has been allowed in accordance with section 503(h) of the Bankruptcy Code; (f) a Claim relating
to a rejected Executory Contract or Unexpired Lease that either (i) is not a Disputed Claim or (ii)
has been allowed by a Final Order, in either case only if a Proof of Claim has been Filed by the
applicable Bar Date or has otherwise been deemed timely Filed under applicable law; or (g)
which is a Professional Fee Claim for which a fee award amount has been approved by Final
Order of the Bankruptcy Court; provided, however, that Claims or Interests allowed solely for
the purpose of voting to accept or reject the Combined Disclosure Statement and Plan pursuant
to an order of the Bankruptcy Court shall not be considered “Allowed” hereunder.

17  “Allowed Claim” means an Allowed Claim of the particular type or Class
described.

1.8  “Allowed __ Claim” means, with respect to any specified Class or type of Claim,
whether classified or unclassified, that the referenced Claim is an Allowed Claim.

1.9  “Asset Purchase Agreement” means that certain asset purchase agreement, dated
September 23, 2016 (as the same has been or may be amended, together with the schedules and
related documents thereto), by and among the Debtor, as seller and Crius, as purchaser.
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1.10  “Available Cash” means all of the Cash held by the Distribution Trust, including
the Consideration disbursed from the Debtor or Crius to the Distribution Trust on the Effective
Date and any proceeds of any Distribution Trust Assets.

1.11 “Avoidance Actions” means any and all Causes of Action (other than those
which are released or dismissed as part of and pursuant to the DIP Orders or the Combined
Disclosure Statement and Plan) which a trustee, debtor-in-possession, the estate or other
appropriate party in interest may assert under sections 502(d), 510, 541, 542, 543, 544, 545, 547,
548, 549, 550, 551, or 553 of the Bankruptcy Code or under related state or federal statutes and
common law, including, without limitation, fraudulent transfer laws (whether or not litigation is
commenced to prosecute such Causes of Action) and including the Debtor’s rights of setoff,
recoupment, contribution, reimbursement, subrogation or indemnity (as those terms are defined
by the non-bankruptcy law of any relevant jurisdiction) and any other indirect claim of any kind
whatsoever, whenever and wherever arising or asserted.

1.12 “Ballot” means each of the ballot forms, other than a master ballot form,
distributed to each Holder of a Claim or Interest entitled to vote to accept or reject this Combined
Disclosure Statement and Plan.

1.13 “Bankruptcy Code” means the Bankruptcy Reform Act of 1978, as codified in
title 11 of the United States Code, 11 U.S.C. §§ 101-1532, as in effect on the Petition Date,
together with all amendments and modifications thereto that were subsequently made applicable
to the Chapter 11 Case.

1.14 “Bankruptcy Court” means the United States Bankruptcy Court for the District
of Delaware or such other court as may have jurisdiction over the Chapter 11 Case or any aspect
thereof.

1.15 “Bankruptcy Rules” means (i) the Federal Rules of Bankruptcy Procedure and
the Official Bankruptcy Forms, as amended and promulgated under section 2075 of title 28 of
the United States Code, (i) the applicable Federal Rules of Civil Procedure, as amended and
promulgated under section 2072 of title 28 of the United States Code, (iii) the applicable Local
Rules of Bankruptcy Practice and Procedure for the United States Bankruptcy Court for the
District of Delaware, and (iv) any standing orders governing practice and procedure issued by
the Bankruptcy Court, each as in effect on the Petition Date, together with all amendments and
modifications thereto that were subsequently made applicable to the Chapter 11 Case or
proceedings therein, as the case may be.

1.16 “Bar Date(s)” means the date (or dates) set by the Bankruptcy Court as the last
day for Filing a Proof of Claim against the Debtor in the Chapter 11 Case.

1.17 “Bidding Procedures Order” means that certain Order (4) Approving
Procedures In Connection With The Sale Of All Or Substantially All Of The Debtors Assets, (B)
Scheduling The Related Auction And Hearing To Consider Approval Of Sale; (C) Approving
Procedures Related To The Assumption Of Certain Executory Contracts And Unexpired Leases;
(D) Approving The Form And Manner Of Notice T hereof: (E) Approving Breakup Fee And
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Expense Reimbursement, And (F) Granting Related Relief> And (I) (4) Authorizing The Sale Of
All Or Substantially All Of The Debtors Assets; (B) Approving The Assumption And Assignment
Of Certain Executory Contracts And Unexpired Leases Related Thereto; And (C) Granting
Related Relief [D.1. 85].

1.18 “Blue Sky Laws” has the meaning ascribed to such term in Article XV.B.1
hereof.

1.19 “Bridge Bank Loan” means the line of credit provided to the Debtor from Bridge
Bank dated March 20, 2014, as amended, and now owned by Crius.

1.20 “Business Day” means any day, excluding Saturdays, Sundays, or “legal
holidays” (as defined in Bankruptcy Rule 9006(a)), on which commercial banks are open for
business in Wilmington, Delaware.

121 “Cash or $” means legal tender of the United States of America or the equivalent
thereof, including bank deposits, checks and cash equivalents.

1.22  “Causes of Action” means any and all actions, causes of action, Claims, rights,
defenses, liabilities, obligations, executions, choses in action, controversies, rights (including
rights to legal remedies, rights to equitable remedies, rights to payment), suits, debts, damages,
judgments, remedies, demands, setoffs, defenses, recoupments, crossclaims, counterclaims,
third-party claims, indemnity claims, contribution claims or any other claims whatsoever,
whether known or unknown, reduced to judgment or not reduced to judgment, liquidated or
unliquidated, fixed or contingent, matured or unmatured, disputed or undisputed, secured or
unsecured, choate or inchoate, existing or hereafter arising, suspected or unsuspected, foreseen or
unforeseen, and whether asserted or assertable directly, indirectly or derivatively, at law, in
equity or otherwise, based on whole or in part upon any act or omission or other event occurring
prior to the Petition Date or during the course of the Chapter 11 Case, including through the
Effective Date.

1.23 “Chapter 11 Case” means chapter 11 case number 16-12098 (BLS) commenced
by the Debtor in the Bankruptcy Court.

124 “Claim” means any “claim” against the Debtor as defined in section 101(5) of the
Bankruptcy Code.

125 “Claims Agent” means JND Corporate Restructuring, in its capacity as the
Bankruptcy Court-appointed claims agent of the Debtor.

1.26 “Claims Objection Bar Date” means the date that is 180 days after the Effective
Date or such later date as may be established by order of the Bankruptcy Court.

127 “Class” means a category of Holders of Claims or Common Equity Interests
pursuant to section 1122(a) of the Bankrupicy Code, as described in Article VI of the Combined
Disclosure Statement and Plan.
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128 “Closing” has the meaning ascribed to such term in Article VIILF hereof.
1.29 “COD” has the meaning ascribed to such term in Article XTV.E.1 hereof.

130 “Collateral” means any property or interest in property of the Debtor’s Estate
subject to a Lien to secure the payment or performance of a Claim, which Lien is not subject to
avoidance under the Bankruptcy Code or otherwise invalid under the Bankruptcy Code or
applicable state law.

131 “Combined Disclosure Statement and Plan” means this combined Disclosure
Statement and Plan, including all exhibits and schedules annexed hereto or referenced herein, as
may be amended, modified or supplemented.

1.32 “Common Equity Interest” means any share of common stock, preferred stock
or other instrument evidencing an ownership interest in the Debtor, whether or not transferable,
and any option, warrant or right, contractual or otherwise, to acquire any such interest in the
Debtor that existed immediately prior to the Effective Date.

1.33 “Conditional Approval and Procedures Order” has the meaning ascribed to
such term in Article V.B.1 hereof, and shall be in form and substance satisfactory to Crius.

134 “Confirmation” means the entry of the Confirmation Order on the docket of the
Chapter 11 Case, subject to all conditions specified having been (a) satisfied, or (b) waived.

135 “Confirmation Date” means the date upon which the Bankruptcy Court enters
the Confirmation Order on the docket of the Chapter 11 Case, within the meaning of Bankruptcy
Rules 5003 and 9021.

136 “Confirmation Hearing” means the hearing held by the Bankruptcy Court to
consider Confirmation of the Plan, as such hearing may be adjourned or continued from time to
time.

137 “Confirmation Notice” has the meaning ascribed to such term in Article V.B.8
hereof.

1.38 “Confirmation Order” means the order of the Bankruptcy Court confirming the
Combined Disclosure Statement and Plan pursuant to, among others, section 1129 of the
Bankruptcy Code, which shall be in form and substance satisfactory to Crius.

1.39 “Consideration” means the amount necessary, as of the Effective Date, to fund
distributions to Holders of Allowed Claims in accordance with this Combined Plan and Disclosure
Statement.

1.40 “Consummation” means the occurrence of the Effective Date.
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1.41 “Contingent” means, with reference to a Claim, a Claim that has not accrued or is
not otherwise payable and the accrual of which, or the obligation to make payment on which, is
dependent upon a future event that may or may not occur.

1.42  “Creditor” has the meaning ascribed in section 101(10) of the Bankruptcy Code.

1.43  “Credit Agreement” means the Credit Agreement effective as of September 23,
2016 (as the same has been or may be amended) between the DIP Lender and the Debtor
pursuant to which DIP Lender agreed to extend debtor in possession financing to the Debtor.

1.44 “Crius” means Crius Solar Fulfillment, LLC.

1.45 “Crius Prepetition Secured Claims” means the Allowed Claims of Crius in the
aggregate amount of not less than $24,451,696, which equals the amount of (a) the Bridge Bank
Loan owned by Crius, plus (b) the Investor Notes owned by Crius, both of which are Allowed
under this Plan.

1.46 “Crius Unsecured Deficiency Claims” mean the Allowed Unsecured Claims of
Crius in the aggregate amount of not less than $23,088,696, which equals the amount of (a) the
Crius Prepetition Secured Claims less $9,050,000, plus (b) the amount of the Spruce Loans
owned by Crius, both of which are Allowed under this Plan.

1.47 “Cure” means the Distribution of Cash, or such other property as may be agreed
upon by the parties or ordered by the Bankruptcy Court, with respect to the assumption or
assumption and assignment of an Executory Contract or Unexpired Lease, pursuant to the
Bidding Procedures Order and section 365(b) of the Bankruptcy Code, in an amount equal to the
Cure Amount.

1.48 “Cure Amount” means the amount of the Cure for each Executory Contract or
Unexpired Lease determined pursuant to the Bidding Procedures Order as set forth in that certain
Notice to Counterparties to Executory Contracts and Unexpired Leases of the Debtor That May
Be Assumed and Assigned [D.1. 97].

1.49 “Cure Notice” means that certain Notice To Counterparties To Executory
Contracts And Unexpired Leases Of The Debior That May Be Assumed And Assigned filed with
the Bankruptcy Court at D.I. 97.

1.50 “Debtor” is defined in the Introduction to this Combined Disclosure Statement
and Plan.

1.51 “DIP Claims” means all Claims of the DIP Lender arising under or related to the
DIP Facility, including, without limitation all Claims for principal amounts outstanding, interest,
fees, expenses, costs and other charges of the DIP Lender, except professional fees which shall
be paid in full on or before the Effective Date.

1.52 “DIP Facility” means that certain senior secured superpriority postpetition
financing facility made pursuant to that certain Credit Agreement, dated as of September 23,
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2016, by and between the Debtor, the DIP Lender, and approved by the Bankruptcy Court, as
subsequently amended or modified.

153 “DIP Lender” means Crius, in its capacity as lender under the Credit Agreement.

154 “DIP Motion” means the Motion of the Debtor for an Order Under 11 US.C. §§
105, 361, 362, 363(c), 364(d), 364(e) and 507 and Bankruptcy Rules 2002, 4001 and 9014 (1)
Authorizing the Debtor to Obtain Postpetition Financing, (I) Authoring the Debtor to Continue
to Use Case and/or Cash Collateral, (II) Granting Adequate Protection fo Prepetition Secured
Parties and (IV) Granting Related Relief [D.1. 11].

155 “DIP Orders” means those certain orders of the Court approving the DIP Facility
and amendments thereto, dated September 26, 2016 [D.L 36]; October 13, 2016 [D.I. 78];
December 29, 2016 [D.I. 143]; February 6, 2017 [D.L 177]; and March 1, 2017 [D.1. 200].

156 “Disallowed” means, with respect to any Claim or Interest or portion thereof, any
Claim against or Interest in the Debtor which: (i) has been disallowed, in whole or part, by a
Final Order; (ii) has been withdrawn by agreement of the Holder thereof and the Debtor, in
whole or in part; (iii) has been withdrawn, in whole or in part, by the Holder thereof; (iv) if listed
in the Schedules as zero or as Disputed, contingent or unliquidated and in respect of which a
Proof of Claim or a Proof of Interest, as applicable, has not been timely Filed or deemed timely
Filed pursuant to the Combined Disclosure Statement and Plan, the Bankruptcy Code or any
Final Order or other applicable law; (v) has been reclassified, expunged, subordinated or
estimated to the extent that such reclassification, expungement, subordination or estimation
results in a reduction in the Filed amount of any Proof of Claim or Proof of Interest; (vi) is
evidenced by a Proof of Claim or a Proof of Interest which has been Filed, or which has been
deemed to be Filed under applicable law or order of the Bankruptcy Court or which is required to
be Filed by order of the Bankruptcy Court but as to which such Proof of Claim or Proof of
Interest was not timely or properly Filed; (vii) is unenforceable to the extent provided in section
502(b) of the Bankruptcy Code; (viii) where the holder of a Claim is a Person or Entity from
which property is recoverable under sections 542, 543, 550, or 553 of the Bankruptcy Code or
that is a transferee of a transfer avoidable under sections 522(%), 522(h), 544, 545, 547, 548, 549,
or 724(a) of the Bankruptcy Code, unless such Person, Entity or transferee has paid the amount,
or turned over any such Property, for which such Person, Entity or transferee is liable under
section 522(i), 542, 543, 550, or 553 of the Bankruptcy Code; or (ix) is for reimbursement or
contribution that is contingent as of the time of allowance or disallowance of such claim. In each
case a Disallowed Claim or Disallowed Interest is disallowed only to the extent of disallowance,
withdrawal, reclassification, expungement, subordination or estimation.

1.57 “Disallowed Claim” means a Claim, or any portion thereof, that is Disallowed.

1.58 “Disallowed Interest” means an Interest, or any portion thereof, that is
Disallowed.

1.59 “Disbursing Agent” means the Distribution Trustee or any Person or Persons
designated by the Distribution Trustee, in its discretion, to serve as disbursing agent under the
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Combined Disclosure Statement and Plan with respect to Distributions to Holders in particular
Classes of Claims; which may include, without limitation, the Claims Agent.

1.60 “Disclosure Statement” means the disclosure statement for the Combined
Disclosure Statement and Plan, as amended, supplemented or modified from time to time,
describing the Combined Disclosure Statement and Plan, that is prepared and distributed in
accordance with, among others, sections 1125, 1126(b) and 1145 of the Bankruptcy Code,
Bankruptcy Rule 3018 and other applicable law and approved by the Bankruptcy Court.

1.61 “Disputed” means, with respect to any Claim, (a) if no Proof of Claim has been
Filed by the applicable Bar Date or has otherwise been deemed timely Filed under applicable
law: (i) a Claim that is listed on the Debtor’s Schedules as other than disputed, contingent or
unliquidated, but as to which the Debtor or Reorganized Debtor or, prior to the Confirmation
Date, any other party in interest, has Filed an objection by the Claims Objection Bar Date, and
such objection has not been withdrawn or denied by a Final Order; or (ii) a Claim that is listed on
the Debtor’s Schedules as disputed, contingent or unliquidated; or (b) if a Proof of Claim or
request for payment of an Administrative Claim has been Filed by the applicable Bar Date or has
otherwise been deemed timely Filed under applicable law: (i) a Claim for which no
corresponding Claim is listed on the Debtor’s Schedules; (ii) a Claim for which a corresponding
Claim is listed on the Debtor’s Schedules as other than disputed, contingent or unliquidated, but
the nature or amount of the Claim as asserted in the Proof of Claim varies from the nature and
amount of such Claim as it is listed on the Schedules; (iii) a Claim for which a corresponding
Claim is listed on the Debtor’s Schedules as disputed, contingent or unliquidated; (iv) a Claim
for which an objection has been Filed by the Debtor or Reorganized Debtor or, prior to the
Confirmation Date, any other party in interest, by the Claims Objection Bar Date, and such
objection has not been withdrawn or denied by a Final Order; or (v) a tort claim. No portion of a
Claim that is a Disputed Claim, whether in whole or in part, shall be an Allowed Claim unless
and until the disputed portion of such claim is resolved.

1.62 “Disputed Claim Amount” means (a) if a liquidated amount is set forth in the
Proof of Claim relating to a Disputed Claim, (i) the liquidated amount set forth in the Proof of
Claim relating to the Disputed Claim; (ii) an amount agreed to by the Debtor or the Reorganized
Debitor, as applicable, and the Holder of such Disputed Claim; or (iii) if a request for estimation
is Filed by any party, the amount at which such Disputed Claim is estimated by the Bankruptcy
Court; (b) if no liquidated amount is set forth in the Proof of Claim relating to a Disputed Claim,
(i) an amount agreed to by the Debtor or the Reorganized Debtor, as applicable, and the Holder
of such Disputed Claim or (ii) the amount estimated by the Bankruptcy Court with respect to
such Disputed Claim; or (c) zero, if the Disputed Claim was listed on the Schedules as
unliquidated, contingent or disputed and no Proof of Claim was Filed, or deemed to have been
Filed, by the applicable Bar Date and the Claim has not been resolved by written agreement of
the parties or an order of the Court.

1.63 “Disputed Claims Reserve” means the reserve of Cash established and
maintained by the Distribution Trust to pay Disputed Claims upon allowance by the Bankruptcy
Court.

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization

-13 -



Case 16-12098-BLS Doc 281-1 Filed 04/24/17 Page 24 of 122
Case 16-12098-BLS Doc 236 Filed 03/29/17 Page 23 of 117

1.64 “Distribution” means any distribution pursuant to the Combined Disclosure
Statement and Plan to the Holders of Allowed Claims or Interests.

1.65 “Distribution Date” means, when used with respect to an Allowed Claim, the
Initial Distribution Date and any date after the Effective Date upon which a Distribution is made
by the Distribution Trustee in accordance with the Combined Disclosure Statement and Plan
which is the latest to occur of (a) the Initial Distribution Date; (b) the date that is ten (10)
Business Days after the date after such Claim or Interest becomes an Allowed Claim by a Final
Order; or (c) the date that such Claim becomes payable under any agreement between the Debtor
and the Holder of such Claim.

1.66 “Distribution Record Date” means the record date for determining entitlement to
receive Distributions under the Combined Disclosure Statement and Plan on account of Allowed
Claims and/or Allowed Interests.

1.67 “Distribution Trust” means the trust to be formed on or prior to the Effective
Date in accordance with the provisions of Article VIILB of the Combined Disclosure Statement
and Plan and the Distribution Trust Agreement to hold and administer the Distribution Trust
Assets for the payment of Allowed Claims and for the benefit of the Distribution Trust
Beneficiaries as set forth herein.

1.68 “Distribution Trust Account” means the segregated interest bearing account
established by the Distribution Trust into which shall be deposited (a) the Consideration, and (b)
the proceeds of the liquidation of all other Distribution Trust Assets.

1.69 “Distribution Trust Agreement” means the trust agreement that establishes the
Distribution Trust and govems the powers, duties, and responsibilities of the Distribution
Trustee. The Distribution Trust Agreement shall be part of the Plan Supplement and shall be in
form and substance satisfactory to the Debtor and Crius.

1.70 “Distribution Trust Assets” means (A) the Consideration (after payment of
claims in the course of the Chapter 11 Case or disbursement on the Combined Disclosure
Statement and Plan Effective Date on account of Allowed Claims), (B) all Distribution Trust
Avoidance Actions, (C) all litigation recoveries with respect to the foregoing asset described in
clause (B) above, (D) the Administrative Claims Reserve, and (E) the Runoff Policy, which
policy shall be held by the Distribution Trust solely to satisfy indemnification obligations
assumed pursuant to Article IX.F of the Combined Disclosure Statement and Plan.

1.71 “Distribution Trust Avoidance Actions” means all Avoidance Actions other
than Retained Avoidance Actions, including, without limitation, the Avoidance Actions set forth
on Exhibit 3 hereto.

1.72 “Distribution Trust Beneficiaries” means the Holders of Allowed Class 3 Crius
Deficiency Claims, and Allowed Class 4 General Unsecured Claims, whether Allowed on or
after the Effective Date.
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1.73 “Distribution Trust Interests” means the non-certificated beneficial interests of
the Distribution Trust allocable to Holders of Allowed Class 3 Crius Deficiency Claims and
Allowed Class 4 General Unsecured Claims in accordance with the terms and conditions of the
Distribution Trust Agreement, which shall not be transferable.

1.74 “Distribution Trustee” means the Person pursuant to the Combined Disclosure
Statement and Plan and the Distribution Trust Agreement appointed to administer the
Distribution Trust with such rights, duties, and obligations as set forth in the Distribution Trust
Agreement, which shall not take any action inconsistent with the purposes of the Distribution
Trust and the qualification of the Distribution Trust as a “liquidating trust” for U.S. federal
income tax purposes).

175 “Effective Date” means any Business Day following the date on which all
conditions to consummation set forth in Article XILB. of the Combined Disclosure Statement
and Plan have been satisfied or, if capable of being duly and expressly waived, as provided in
Article XILD. of the Combined Disclosure Statement and Plan, any conditions to the occurrence
of consummation set forth in the Combined Disclosure Statement and Plan has been satisfied or
waived.

1.76 “Entity” means a Person, estate, trust, governmental unit, and U.S. Trustee,
within the meaning of section 101(15) of the Bankruptcy Code.

1.77 “Equity Interest” means any share of common stock, preferred stock or other
instrument evidencing an ownership interest in the Debtor, whether or not transferable, and any
option, warrant or right, contractual or otherwise, to acquire any such interest in the Debtor that

existed immediately prior to the Effective Date.

1.78 “Estate” means the estate of the Debtor in the Chapter 11 Case, created pursuant
to section 541 of the Bankruptcy Code.

1.79 “Exchange Act” has the meaning ascribed to such term in Article XV.B.3 hereof.

1.80 “Executory Contract” means a contract to which the Debtor is a party that is
subject to assumption or rejection under section 365 of the Bankruptcy Code.

1.81 “Face Amount” means (a) when used in reference to a Disputed Claim, the
Disputed Claim Amount and (b) when used in reference to an Allowed Claim, the Allowed
Claim amount.

1.82 “File, Filed or Filing” means file, filed or filing with the Bankruptcy Court in the
Chapter 11 Case; provided, however, that with respect to Proofs of Claim and Proofs of Interest
only, “Filed” shall mean delivered and received in the manner provided in any order approving
the Bar Date or the Administrative Claims Bar Date.

1.83 “Final Order” means an order, ruling, judgment, the operation or effect of a
judgment or other decree issued and entered by the Bankruptcy Court or by any state or other
federal court or other court of competent jurisdiction which has not been reversed, vacated,
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stayed, modified or amended and as to which (i) the time to appeal or petition for review,
rehearing, certiorari, reargument or retrial has expired and as to which no appeal or petition for
review, rehearing, certiorari, reargument or retrial is pending or (ii) any appeal or petition for
review, rehearing, certiorari, reargument or retrial has been finally decided and no further appeal
or petition for review, rehearing, certiorari, reargument or retrial can be taken or granted;
provided, however, that the possibility that a motion under Rule 59 or Rule 60 of the Federal
Rules of Civil Procedure, or any analogous rule under the Bankruptcy Rules, may be filed with
respect to such order or judgment shall not cause such order or judgment not to be a Final Order.

1.84 “General Unsecured Claim” means any Unsecured Claim against the Debtor
that is not a Priority Tax Claim, an Other Priority Claim (including Administrative Expense
Claims and Professional Fee Claims) or an Secured Claim, and includes the Other Investor
Notes.

1.85 “Holder” means the legal or beneficial holder of a Claim or Interest (and, when
used in conjunction with a Class or type of Claim or Interest, means a Holder of a Claim or
Interest in such Class or of such type).

1.86 “Impaired” means, when used with reference to a Claim or Interest, a Claim or
Interest that is impaired within the meaning of section 1124 of the Bankruptcy Code.

1.87 “Impaired Class” means a Class or Claims or Interests that are Impaired.

1.88 “Indemnification Obligation” means any Claim against or obligation of the
Debtor to indemnify, reimburse, advance expenses or provide contribution to or with respect to
any present or former officers, directors or employees pursuant to by-laws, articles of
incorporation, agreements, contracts, common law or otherwise as may be in existence
immediately prior to the Effective Date.

1.89 “Indemnified person” means all present or former officers, directors, employees,
members, attorneys, actuaries, financial advisors, accountants, investment bankers, agents,
professionals and representatives of the Debtor (in each case in his, her or its capacity as such).

1.90 “Imitial Distribution Date” means, when used with respect to an Allowed Claim,
the Effective Date or as soon as reasonably practicable after the Effective Date.

1.91 “Insured Claim” means any Allowed Claim or portion of an Allowed Claim that
is insured under the Debtor’s insurance policies, but only to the extent of such coverage.

1.92 “Interest” means the legal interests, equitable interests, contractual interests,
equity interests or ownership interests, or other rights of any Person in the Debtor including all
capital stock, stock certificates, common stock, preferred stock, partnership interests, limited
liability company or membership interests, rights, treasury stock, options, warrants, contingent
warrants, convertible or exchangeable securities, investment securities, subscriptions or other
agreements and contractual rights to acquire or obtain such an interest or share in the Debtor,
partnership interests in the Debtor’s stock appreciation rights, conversion rights, repurchase
rights, redemption rights, dividend rights, preemptive rights, subscription rights and liquidation
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preferences, puts, calls, awards or commitments of any character whatsoever relating to any such
equity, common stock, preferred stock, ownership interests or other shares of capital stock of the
Debtor or obligating the Debtor to issue, transfer or sell any shares of capital stock whether or
not certificated, transferable, voting or denominated “stock” ot a similar security.

1.93 “Investor Notes” has the meaning ascribed to such term in Article II1.C.3 hereof,
and shall be Allowed Claims under this Plan.

1.94 “IRS” means the Internal Revenue Service.
1.95 “Lien” has the meaning set forth in section 101(37) of the Bankruptcy Code.

1.96 “Liquidation Analysis” has the meaning ascribed to such term in Article LN
hereof.

1.97 “New Corporate Governance Documents” means the certificate of formation
and the certificate of conversion of the Reorganized Debtor, including charters, bylaws,
operating agreements, or other organization or formation documents, as applicable substantially
‘n the form set forth in the Plan Supplement, which shall be in the form and substance
satisfactory to Crius.

1.98 “New Equity” means the equity in the Reorganized Debtor issued as of the Effective

Date to Crius.

1.99 “OID” has the meaning ascribed to such term in Article XIV.E.5 hereof.

1.100 “Other Investor Notes” means the Investor Notes held by Armold Fishman,

BainBridge Partners, Org Bowen Campbell & Lauren Bishop, and Bishop Living Trust.

1.101 “Person” means and includes a natural person, individual, partnership,
corporation (as defined in section 101(a) of the Bankruptcy Code), or organization including,
without limitation, corporations, limited partnerships, limited liability companies, general
partnerships, joint ventures, joint stock companies, trusts, land trusts, business trusts,
unincorporated organizations or associations, committee, or ad hoc committee, or other
organizations, irrespective of whether they are legal entities, governmental bodies (or any
agency, instrumentality or political subdivision thereof), or any other form of legal entities;
provided, however, the term “Person” does not include governmental units, except that a
governmental unit that (a) acquires an asset from a Person (i) as a result of the operation of a
loan guarantee agreement or (ii) as receiver or liquidating agent of a Person; (b) is a guarantor of
a pension benefit payable by or on behalf of a Debtor or an Affiliate of a Debtor; or (c) is the
legal or beneficial owner of an asset of (i) an employee pension benefit plan that is a
governmental plan, as defined in section 414(d) of the Internal Revenue Code of 1986 or (ii) an
eligible deferred compensation plan, as defined in section 457(b) of the Internal Revenue Code
of 1986, shall be considered for purposes of section 1102 of the Bankruptcy Code to be a Person
with respect to such asset or such benefit.
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1.102 “Petition Date” means September 23, 2016, the date on which the Debtor Filed
its petition for relief commencing the Chapter 11 Case.

1.103 “Plan” means the plan of reorganization under chapter 11 of the Bankruptcy
Code, filed as part of the Combined Disclosure Statement and Plan as it may be altered,
amended, modified or supplemented from time to time with the consent of Crius including in
accordance with any Plan Supplement and the Bankruptcy Code or the Bankruptcy Rules.

1.104 “Plan Supplement” means the supplement to the Combined Disclosure
Statement and Plan to be Filed with the Bankruptcy Court at least ten (10) days prior to the
Confirmation Hearing or such later date as may be established by order of the Bankruptcy Court,
which shall be in form and substance satisfactory to Crius, and which shall include: (a) the
Distribution Trust Agreement, (b) the New Corporate Governance Documents, (c) known
Avoidance Actions other than Retained Avoidance Actions, and (d) the Schedule of Assumed
Contracts.

1.105 “Pre-Change Losses” has the meaning ascfibed to such term in Article XIV.E.2
hereof.

1.106 “Priority Non-Tax Claim” means any and all Allowed Claims accorded priority
in right of payment under section 507(a) of the Bankruptcy Code, other than a Priority Tax
Claim.

1.107 “Priority Tax Claim” means any and all Claims of a governmental unit of the
kind specified in section 507(a)(8) of the Bankruptcy Code.

1.108 “Professional” means any professional employed in this Chapter 11 Case
pursuant to sections 327, 328, or 1103 of the Bankruptcy Code.

1.109 “Professional Fee Claim” means a Claim of a Professional for compensation for
services rendered or reimbursement of costs, expenses, Of other charges incurred afier the
Petition Date and on or before the Effective Date.

1.110 “Professional Fee Reserve” means the reserves of Cash established and
maintained by the Debtor or, following the Effective Date, counsel to the Debtor, to satisfy
Allowed Professional Fee Claims.

1.111 “Proof of Claim” means a proof of claim, including, but not limited to, any
Administrative Expense Request, Filed with the Bankruptcy Court or its duly appointed claims
agent in connection with the Chapter 11 Case pursuant to section 501 of the Bankruptcy Code.

1.112 “Proof of Interest” means any proof of Interest Filed with the Bankruptcy Court
or its duly appointed claims agent in connection with the Chapter 11 Case pursuant o
Bankruptcy Rule 3002.

1.113 “Projections” has the meaning ascribed to such term in Article V.B.6 hereof.
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1.114 “Projection Period” has the meaning ascribed to such term in Article V.B.6
hereof.

1.115 “Pro Rata Share” means with respect to any Distribution to a Class under the
Combined Disclosure Statement and Plan, the ratio (expressed as a percentage) of the amount of
an Allowed Claim in such Class to the aggregate amount of all Allowed Claims plus the
Disputed Claim Amount of all Disputed Claims in the same Class, at the relevant date of
determination.

1.116 “Protected Parties” means the (a) Debtor; (b) Reorganized Debtor; and (c) Crius.

1.117 “Reinstated” means (i) leaving unaltered the legal, equitable and contractual
rights to which a Claim or Interest entitles the Holder so as to leave such Claim or Interest
Unimpaired in accordance with section 1124 of the Bankruptcy Code; or (ii) notwithstanding any
contractual provision or applicable law that entitles the Holder of such Claim or Interest to
demand or receive accelerated payment of such Claim or Interest after the occurrence of a
default (a) curing any such default that occurred before or after the Petition Date, other than a
default of a kind specified in section 365(b)(2) of the Bankruptcy Code; (b) reinstating the
maturity of such Claim or Interest as such maturity existed before such default; (c) compensating
the Holder of such Claim or Interest for any damages incurred as a result of any reasonable
reliance by such Holder on such contractual provision or such applicable law; and (d) not
otherwise altering the legal, equitable, or contractual rights to which such Claim or Interest
entitles the Holder of such Claim or Interest; provided, however, that any contractual right that
does not pertain to the payment when due of principal and interest on the obligation on which
such Claim or Interest is based, including, but not limited to, financial covenant ratios, negative
pledge covenants, covenants or restrictions on merger or consolidation and affirmative covenants
regarding corporate existence prohibiting certain transactions or actions contemplated by the
Combined Disclosure Statement and Plan, or conditioning such transactions or actions on certain
factors, shall not be required to be reinstated in order to accomplish reinstatement.

1.118 “Releasee” has the meaning ascribed to such term in Article XVL.H.2 hereof.

1.119 “Restricted Holders” has the meaning ascribed to such term in Article XV.B.5
hereof. h

1.120 “Retained Avoidance Actions” means any and all Avoidance Actions against Crius,
any affiliate of Crius, counterparties to any Assumed Contract, customers of the Reorganized
Debtor, and any Indemnified Person, director, officer, member, employee, representative, counsel,
advisor or agent of Crius or the Reorganized Debtor.

1.121 “Reorganized Debtor” means the Debtor as reorganized upon the Effective Date
pursuant to this Combined Disclosure Statement and Plan.

1.122 “Runoff Policy” means that certain director & officer insurance policy purchased
prior to the Petition Date by the Debtor.

1.123 “Securities Act” has the meaning ascribed to such term in Article XV.A hereof.
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1.124 “Solicitation Agent” has the meaning ascribed to such term in Article V.B.9
hereof.

1.125 “Schedule of Assumed Contracts” has the meaning ascribed to such term in
Article IXA. hereof.

1.126 “Schedules” means the schedules of assets and liabilities, schedules of Executory
Contracts and Unexpired Leases and statements of financial affairs Filed by the Debtor pursuant
to section 521 of the Bankruptcy Code and in substantial accordance with the Official
Bankruptcy Forms, as the same may have been amended, modified or supplemented from time to
time. :

1.127 “SEC” means the United States Securities and Exchange Commission.

1.128 “Secured Claim” means a Claim that is secured by a Lien which is not subject to
avoidance under the Bankruptcy Code or otherwise invalid under the Bankruptcy Code or
applicable state law, on property in which the Estate has an interest, or a Claim that is subject to
setoff under section 553 of the Bankruptcy Code; to the extent of the value of the Holder’s
interest in the Estate’s interest in such property or to the extent of the amount subject to setoff, as
applicable; as determined by a Final Order pursuant to section 506(a) of the Bankruptcy Code, or
in the case of setoff, pursuant to section 553 of the Bankrupicy Code, or in either case as
otherwise agreed upon in writing by the Debtor or the Reorganized Debtor and the Holder of
such Claim. The amount of any Claim that exceeds the value of the Holder’s interest in the
Estate’s interest in property or the amount subject to setoff shall be treated as a General
Unsecured Claim.

1.129 “Secured Tax Claim” means a Claim of a governmental unit for the payment of a
tax assessed against property of the Estate that is secured by a first Lien on property of the
Estate.

1.130 Solicitation Procedures Order” means that certain Order (I) Approving on an
Interim Basis the Combined Disclosure Statement and Plan as Containing Adequate Information
for Solicitation Purposes, (I) Scheduling the Combined Hearing and Deadline for Filing
Objections, (II) Establishing Procedures for Solicitation and Tabulation of Votes to Accept or
Reject the Combined Disclosure Statement and Plan, and Approving the Form of Ballot and
Solicitation Package, (IV) Establishing the Voting Record Date; and (V) Approving the Notice
Procedures [Docket No. ]

1.131 “Spruce Loans” means, collectively, the loans in an aggregate amount not less
than $7,687,000 on account of the: (i) CPF Loan Addendum to Standard Master Installer
Contract dated May 9, 2014; (ii) Restated and Amended CPF Loan Addendum to Standard
Master Installer Contract dated June 27, 2014; (iii) Second Restated and Amended CPF Loan
Addendum to Standard Master Installer Contract dated September 12, 2014; (iv) First
Amendment to Second Restated and Amended CPF Loan Addendum to Standard Master Installer
Contract dated January 6, 2015; (v) Third Restated and Amended CPF Loan Addendum to
Standard Master Installer Contract dated September 23, 2015; and (vi) First Amendment to
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Third Restated and Amended CPF Loan Addendum to Standard Master Installer Contract dated
December 2, 2015, which shall be Allowed Claims under this Plan.

1.132 “Tax Code” means the Internal Revenue Code of 1986, as amended.

1.133 “Unexpired Lease” means a lease of non-residential real property or personal to
which the Debtor is a party that is subject to assumption or rejection under section 365 of the
Bankruptcy Code.

1.134 “Unimpaired Claims” means Claims in an Unimpaired Class.

1.135 “Unimpaired Class” means an unimpaired Class within the meaning of section
1124 of the Bankruptcy Code.

1.136 “Unknown Contract” has the meaning ascribed to such term in Article IX.H
hereof.

1.137 “Unsecured Claim” means a Claim arising prior to the Petition Date against the
Debtor that is neither a Secured Claim nor entitled to priority under section 507 of the
Bankruptcy Code or any order of the Bankruptcy Court, which Claim may be a General
Unsecured Claim.

1.138 “U.S.” means the United Stated of America.

1.139 “U.S. Trustee” means the Office of the United States Trustee for the District of
Delaware.

1.140 “Voting Deadline” means April 19, 2017 at 4:00 p.m. (Eastern Time), which date
and time has been established by the Bankruptcy Court [Docket No. ] as the deadline by
which all Ballots to accept or reject the Combined Disclosure Statement and Plan must be
received in order to be counted for purposes of section 1126 of the Bankruptcy Code.

1.141 “Voting Objection” has the meaning ascribed to such term in Article IIL.G
hereof. '

1.142 “Voting Objection Deadline” has the meaning ascribed to such term in Article

II1.G hereof.

ARTICLE III

BACKGROUND AND DISCLOSURES

On the Petition Date, the Debtor filed a voluntary petition for relief pursuant to Chapter
11 of the Bankruptcy Code and, since that date, has operated as a debtor-in-possession pursuant
to sections 1107 and 1108 of the Bankruptcy Code.
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A. General Background

The Debtor is a privately held corporation organized under Delaware law, headquartered
in Torrance, CA with warehouse operations centers in Anaheim and Valencia, CA, and an
operations center in Phoenix, AZ. The Debtor originated from Ken Button and Randy Bishop’s
purchase of Gemstar Builders in February 2008, which was subsequently renamed Verengo
Solar, a d/b/a of Verengo, Inc. The Debtor’s business focuses on the installation of solar
photovoltaic systems and is considered one of the most well-known and respected brands in
residential solar. The Debtor also markets and sells solar panels and semiconductor-based micro
inverter systems in the United States. As of August 2016, the Debtor installed 19,800 systems.
One of the Debtor’s key strategic initiatives going forward is coupling energy storage with solar
and the Debtor expects to be a leader in this segment by the time the market matures.

Following its inception, operations were opened in California, New Jersey, New York,
and Connecticut. In February 2015, however, all northeast operations were sold to NRG Energy,
Inc.; contemporaneously, Northern and Central California operations were shut down.
Notwithstanding the shutdown, the Debtor remains the Jargest Southern California-based
residential solar providers and its current business focus is California.

Through cost reductions, supply chain consolidation, and restructuring operations since
the second quarter of 2016, the Debtor now has one of the industry’s most competitive cost
structures. Since its inception, the Debtor achieved numerous milestones, such as the following:

. August 2012: Ranked No. 649 on Inc. 5000’s list of country’s fastest
growing private companies
. May 2014: Clean Power Finance signed as exclusive PPA/Lease provider

. August 2014: Awarded Angie’s List Super Service Award for third
straight year

J January 2016: Named preferred installer for SunStreet Energy Group
. April 2016: Swell Energy signed as an Originator

. May 2016: Transition to Third-Party Model; internal sales and marketing
functions eliminated

o May 2016: Complete Solar & Guaranteed Solar signed as Originators
. June 2016: Pick My Solar signed as Originator

. July 2016: 19,800th installation equating to over 120 MW

. July 2016: Agreements with Sungevity

. July 2016: SunGuide Sblutions signed as Originator

J September 2016: Agreements with SunPower Corporation
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The Debtor also received two notable investments. The first was received in January
2011 from the Angeleno Group in the amount of $9.7 million. The second was received in
September 2013 from ClearSky Power & Technology Fund in the amount of $10 million.

For the year ending December 31, 2015, the Debtor achieved $82 million in revenue and
3,170 installations. Notwithstanding, the Debtor found itself experiencing reduced cash flow in
2016 and strained liquidity as a result. The Debtor sought to address these issues by initiating
this Chapter 11 Case.

B. Existing Corporate Structure

The Debtor is structured as a corporation whose shares consist of Common and Preferred
stock. Together, Angeleno Group and ClearSky Power & Technology Fund own approximately
90% of the Debtor’s shares, with the other 10% disbursed widely among many smaller investors,
including employees of the Company.

Currently, the Debtor employs approximately 102 employees (down from a high of over
1,000 in 2012).

C. Prepetition Capital Structures

1. Secured Loans

Prior to the Petition Date, the Debtor had a line of credit with Bridge Bank with a high
balance of $9.3 million, which balance was reduced over time. The Bridge Bank Loan was
secured by all of the Debtor’s rights and interest in any and all personal property, whether then
existing or thereafter acquired, and all products and proceeds thereof. On July 15, 2016, Bridge
Bank delivered a Notice of Default to the Debtor as a result of a payment default. On August 25,
2016 Bridge Bank froze the Debtor’s account and swept funds from the Debtor’s bank account at
Bridge Bank, reducing the principal amount of the loan to approximately $983,000. On August
29, 2016, Bridge Bank delivered a second Notice of Default to the Debtor as a result of various
covenant defaults. Finally, on August 31, 2016, Bridge Bank delivered a third Notice of Default
to the Debtor as a result of various payment and covenant defaults. Immediately prior to the
Petition Date, the loan was purchased from Bridge Bank and is now held by Crius.

2. The Spruce Loans

CPF Asset Management, LLC, now known as Spruce Finance, loaned $8,500,000 to the
Debtor via the Spruce Loans. Spruce Finance is an independent company that facilitates the
Debtor’s business by purchasing the installation projects from the Debtor and acting as a finance
company for the Debtor’s customers. Interest is accruing on the Spruce Loans but no principal
payments have been made. The Debtor believes the Spruce Loans to be junior to the Bridge
Bank Loan and the Investor Notes. Immediately prior to the Petition Date, the Spruce Loans
were also acquired by Crius. As of the Petition Date, not less than $7,687,000 was outstanding
in connection with the Spruce Loans as of the Petition Date.
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3. Related Party Debt

The investor notes (the “Investor Notes™) total $22,964,682 and pertain to certain
secured notes in the below amounts:>

Angeleno Group $11,089,848
ClearSky Power & Technology

Fund $11,089,848
Armold Fishman $422,191
BainBridge Partners $133,460
Org Bowen Campbell & Lauren Bishop $10,639
Bishop Living Trust $218,695
Total $22,964,682

No principal or interest payments are currently being made on the Investor Notes. The
Investor Notes were secured by liens on substantially all of the Debtor’s assets. A Subordination
Agreement existed between Bridge Bank, Angeleno Group, and ClearSky Power & Technology
Fund, dated December 2, 2015. Immediately prior to the Petition Date, the Investor Notes held
by Angeleno Group and ClearSky Power & Technology Fund were acquired by Crius.

D. Events Leading to the Debtor’s Chapter 11 Case

In 2013, the Debtor began to experience quality problems with its installations in the
eastern part of the US. Eventually, the Debtor was suspended by the New York State Energy
Research and Development Authority (NYSERDA), which prevented the Debtor from activating
many of its installed systems until they were reinstalled. This resulted in additional costs to the
Debtor and reduced cash flow. In January 2015, all northeast operations were sold to NRG
Energy, Inc.; contemporaneously, Northern and Central California operations were shut down.
In addition, between 2012 and 2016 sales and marketing expenses for the origination part of the
business were excessive and weighed on the Debtor’s cash flow.

In 2016, the Debtor continued to experience reduced cash flow and strained liquidity. As
such, the Debtor implemented a focused business-to-business strategy, eliminating the
unprofitable origination business and becoming an engineering, procurement and construction
company. As a result of these initiatives, the Debtor reduced year-over-year operating
expenditures by $26.0 million and indirect costs by $3.9 million.

* Immediately prior to the Petition Date, the Investor Notes held by Angeleno Group and ClearSky Power &
Technology Fund were acquired by Crius and, for purposes of this Combined Disclosure Statement and Plan,
$6,778,000 are allowed, classified and treated as Class 2B Crius Prepetition Secured Claims with the balance treated
as Class 3 Crius Unsecured Deficiency Claims. The Investor Notes held by Arnold Fishman, BainBridge Partners,
Org Bowen Campbell & Lauren Bishop, and Bishop Living Trust are, for purposes of this Combined Disclosure
Statement and Plan, allowed, classified and treated as Class 4 General Unsecured Claims.
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Given the Debtor’s inability to independently survive as a going concern, the board of
directors of the Debtor authorized the filing of this Chapter 11 Case to pursue a sale of the
Debtor’s assets. In order to fund the continued operations of the Debtor during the pendency of
this Chapter 11 Case, the Debtor procured from Crius, as DIP Lender, debtor-in-possession
financing as authorized by the DIP Orders.

E. The Solicitation Process and the Chapter 11 Case

1. The Solicitation Process

The following is a description of certain material events that have occurred during the
solicitation process prior to and following the Petition Date.

In complement to the Debtor’s prepetition internal restructuring detailed above, the
Debtor engaged Roth Capital Partners, LLC as an M&A Advisor in April 2016. Specifically,
Roth Capital Partners, LLC was engaged to analyze the Debtor with respect to a valuation of the
company, identify potential third party acquirers, and assist in structuring any transaction. Based
on its knowledge of the solar industry, Roth Capital Partners, LLC executed a targeted outreach
effort to groups it felt were well qualified as potential acquirers. This resulted in Roth Capital
Partners, LLC contacting seventeen (17) strategic investors, holding in-depth discussions with
seven (7), and securing four (4) groups under non-disclosure agreements. Despite these efforts,
none of these discussions resulted in a transaction. In September 2016, the Debtor terminated
Roth Capital Partners, LLC.

Subsequently, the Debtor solicited a pre-auction bid from Crius resulting in the Debtor’s
entry into a stalking horse agreement with Crius. Crius was formed on or about September 12,
2016 in order to pursue a transaction with the Debtor. A limited liability company agreement
- was subsequently entered into on September 22, 2016. At all times since the execution of the
limited liability company agreement, the membership units of Crius Solar Fulfilment, LLC have
been and are owned in the following percentages: (i) Crius Energy Corp. owns 64.5%; (ii)
Angeleno Investors III—Verengo Solar, L.P. owns 19%; (iii) Spruce owns 10% (subject to
performance metrics); and (iv) ClearSky Funding I LLC owns 6.5%. In connection with the
capitalization of Crius Solar Fulfilment, LLC, Angeleno Group, Spruce and ClearSky Power &
Technology Fund each contributed the prepetition claims against the Debtor to Crius Solar
Fulfilment, LLC, which now owns those claims; thus, none of Angeleno Investors IIIl—Verengo
Solar, L.P., Spruce and ClearSky Funding I LLC have any interest in such claims, except on
account of their respective minority membership interests in Crius.

As part of the bankruptcy process, the Bankruptcy Court entered the Bidding Procedures
Order on October 17, 2016, which, among other things, approved Crius as the stalking horse
bidder and a corresponding marketing process to solicit interest in bids to culminate in an auction
(if competing bids were received) in an effort to maximize the value of the Debtor’s assets for
the benefit of the Debtor and its estate, and all parties-in-interest. The Debtor retained SSG
Advisors, LLC as its investment banker to, among other things, shop around the stalking horse
purchaser’s offer in an effort to achieve the highest bid for the Debtor’s assets.
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In connection with the sale process, SSG Advisors, LLC contacted 167 different potential
bidders and delivered an introductory teaser (a one page executive summary describing the
Debtor’s financial and operational highlights) and proposed form of confidentiality agreement.
These 167 parties included private capital investment funds, institutional investors, and strategic
parties.

Seventeen (17) parties expressed a sufficient interest in pursuing the opportunity further,
thus triggering execution of a confidentiality agreement, and delivery of the confidential
information memorandum. Moreover, upon execution of the confidentiality agreement, and as
deemed appropriate by management to avoid the potential disclosure of competitively sensitive
information, certain parties were considered for access to the data room. One party advanced far
enough in diligence to justify access to the data room.

After an extensive marketing effort, no competitive offers to the stalking horse bid were
received by the November 28, 2016 bid deadline. Given the absence of any competing bid, the
Debtor canceled the auction scheduled for December 1, 2016 and Crius was designated as the
successful bidder in accordance with the Bidding Procedures Order.

Following the cancellation of the auction, the Debtor and Crius agreed to implement the
sale transaction to Crius through a plan of reorganization, rather than through a pre-confirmation
asset sale. Implementation of the sale through a plan not only ensures that the Debtor will have
sufficient sale proceeds to satisfy all administrative and priority claims (as required in order to
confirm a plan), but also potentially preserves certain of the Debtor’s net operating losses
(“NOLs”), which the reorganized Debtor may be able to utilize (subject to applicable tax law
and regulations) following its emergence from bankruptcy. A discussion of certain tax
consequences from the Plan, including with respect to NOLs, is contained in Article XIV. 3
(Certain Income Tax Consequences of the Combined Disclosure Statement and Plan).

2. The Chapter 11 Case

The following is a description of certain material events that have occurred during the
Chapter 11 Case. :

(@ Bidding Procedures Order

On October 17, 2016, the Bankruptcy Court entered the Bidding Procedures Order.
Pursuant to the Bidding Procedures Order, Crius was approved as the stalking horse bidder. The
Bidding Procedures Order also established a bid deadline of November 28, 2016 with an auction
date of December 1, 2016. No competitive offers to the stalking horse bid were received,
however, by the November 28, 2016 bid deadline. Given the absence of any competing bid, the
Debtor canceled the auction scheduled for December 1, 2016 and Crius was designated as the
successful bidder in accordance with the Bidding Procedures Order.

(b) Debtor In Possession Financing Orders
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On September 26, 2016, the Bankruptcy Court entered an order on an interim basis
granting the relief requested in the DIP Motion authorizing, among other things, for the DIP
Lender to loan the Debtor a maximum aggregate principal amount not to exceed One Million
Five Hundred Thousand ($1,500,000). On October 13, 2016, the Bankruptcy Court entered a
final order granting the relief requested in the DIP Motion which authorized, among other things,
the DIP Lender to loan the Debtor a maximum aggregate principal amount not to exceed Two
Million Dollars ($2,000,000). On December 29, 2016, the Bankruptcy Court entered the order
authorizing entry into the First Amendment to the Credit Agreement, which extended the
calendar date on which the outstanding loans under the Credit Agreement are to be repaid, from
December 31, 2016 to January 31, 2017. On February 6, 2017, the Bankruptcy Court entered the
order authorizing entry into the Second Amendment to the Credit Agreement, which extended
the calendar date on which the outstanding loans under the Credit Agreement are to be repaid,
from January 31, 2017 to February 10, 2017. On March 1, 2017, the Bankruptcy Court entered
the order authorizing entry into the Third Amendment to the Credit Agreement, which extended
the maturity date on which the outstanding loans under the Credit Agreement are to be repaid,
from February 10, 2017 to May 15, 2017 and increased the maximum loan amount to Two
Million Six Hundred Fifty Thousand Dollars ($2,650,000).

© Claims Process and Bar Date
@) Bankruptcy Code section 341(a) Meeting of Creditors

On October 28, 2016, the United States Trustee presided over the
Bankruptcy Code section 341(a) meeting of creditors in the Chapter 11
Case.

(i) Schedules and Statement of Financial Affairs

On October 24, 2016, the Debtor filed with the Bankruptcy Court
its Schedules and Statement of Financial Affairs.

(iii) Bar Date

On January 18, 2017, the Debtor filed the Motion of the Debtor to
Establish Deadlines for Filing Proofs of Claim and Approving the Form
and Manner of Notice Thereof D.1. 163.

F. Voting Objection Deadline

Pursuant to Bankruptcy Rule 3018(a), the deadline for the Debtor to File and serve any
objections to Claims (each a “Voting Objection™) to temporarily allow a Claim for purposes of
voting on the Combined Disclosure Statement and Plan in a different class or different amount
than is set forth in the Proof of Claim timely Filed by the applicable Bar Date as set by the
Bankruptcy Court, shall be April 12, 2017 at 4:00 p.m. (Eastern) (the “Voting Objection
Deadline”). Any party with a response to a Voting Objection may be heard at the Confirmation
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Hearing. Responses to any Voting Objection shall be filed on or before April 19, 2017 at 4:00
p.m. (Eastern). If, and to the extent that, the Debtor and such party are unable to resolve the
issues raised by the Voting Objection on or prior to the Confirmation Hearing, any such Voting
Objection shall be heard at the Confirmation Hearing.

G. Confirmation Hearing and Deadline for Objections to Confirmation

Section 1128(a) of the Bankruptcy Code requires the Bankruptcy Court, after notice, to
hold a hearing on Confirmation of the Combined Disclosure Statement and Plan. Section
1128(b) of the Bankruptcy Code provides that any party in interest may object to Confirmation
of the Combined Disclosure Statement and Plan.

The Bankruptcy Court has scheduled the Confirmation Hearing to commence on April
24, 2017 at 1:30 p.m. (Eastern Time), before the Honorable Brendan L. Shannon, Chief United
States Bankruptcy Judge, in the United States Bankruptcy Court for the District of Delaware, 824
North Market Street, 6™ Floor, Wilmington, Delaware 19801. The Confirmation Hearing may be
adjourned from time to time without further notice except for an announcement of the adjourned
date made at the Confirmation Hearing or any adjournment thereof.

Objections to Confirmation of the Combined Disclosure Statement and Plan must be filed
and served so that they are actually received by no later than April [19], 2017 at 4:00 p.m.
(Eastern Time). Unless objections to Confirmation of the Combined Disclosure Statement and
Plan are timely served and filed in compliance with the Conditional Disclosure Statement Order,
they may not be considered by the Bankruptcy Court.

H. Further Information; Additional Copies

If you have any questions or require further information about the voting procedures for
voting your Claim or about the packet of material you received, or if you wish to obtain an
additional copy of the Combined Disclosure Statement and Plan, this Combined Disclosure
Statement and Plan, or any exhibits or appendices to such documents (at your own expense,
unless otherwise specifically required by Bankruptcy Rule 3017(d) or the Bankruptcy Court
order approving the Debtor’s solicitation procedures), please contact the Solicitation Agent at:

Verengo’s Claims Processing Center
c¢/o IND Corporate Restructuring
8269 E. 23™ Avenue

Suite 275, Denver, CO 80238

L Requirements for Confirmation of the Combined Disclosure Statement and Plan

At the Confirmation Hearing, the Bankruptcy Court must determine that the requirements
for Confirmation as set forth in section 1129 of the Bankruptcy Code have been satisfied,
including among others the following:

. The Plan complies with the applicable provisions of the Bankruptcy Code.
. The Debtor has complied with the applicable provisions of the Bankruptcy Code.
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The Plan has been proposed in good faith and not by any means forbidden by law.

Any payment made or promised by the Debtor or by a Person issuing securities or
acquiring property under the Combined Disclosure Statement and Plan for
services or for costs and expenses in, or in connection with, the Chapter 11 Case,
or in connection with the Combined Disclosure Statement and Plan and incident
to the Chapter 11 Case, has been disclosed to the Bankruptcy Court, and any such
payment made before Confirmation of the Combined Disclosure Statement and
Plan is reasonable, or if such payment is to be fixed after Confirmation of the
Combined Disclosure Statement and Plan, such payment is subject to the approval
of the Bankruptcy Court as reasonable.

The Debtor has disclosed or will disclose in the Plan Supplement (a) the identity
and affiliations of (i) any individual proposed to serve, after Confirmation of the
Combined Disclosure Statement and Plan, as a director, officer, or voting trustee
of the Reorganized Debtor, (ii) any affiliate of the Debtor participating in a joint
plan with the Debtor, or (iii) any successor to the Debtor under the Combined
Disclosure Statement and Plan (and the appointment to, or continuance in, such
office of such individual(s) is consistent with the interests of Claim and Interest
Holders and with public policy), and (b) the identity of any insider that will be
employed or retained by the Debtor and the nature of any compensation for such
insider.

With respect to each Class of Claims or Interests, each Impaired Claim and
Impaired Interest Holder either has accepted the Combined Disclosure Statement
and Plan or will receive or retain under the Combined Disclosure Statement and
Plan, on account of the Claims or Interests held by such Holder, property of a
value, as of the Effective Date, that is not less than the amount that such Holder
would receive or retain if the Debtor were liquidated on such date under chapter 7
of the Bankruptcy Code.

The Plan provides that Allowed Administrative Claims and Priority Claims other
than Priority Tax Claims will be paid in full on the Effective Date, except to the
extent that the Holder of any such Claim has agreed to another less favorable
treatment.

If a Class of Claims is Impaired under the Combined Disclosure Statement and
Plan, at least one Class of Impaired Claims has accepted the Combined Disclosure
Statement and Plan, determined without including any acceptance of the
Combined Disclosure Statement and Plan by insiders holding Claims in such
Class.

Confirmation of the Combined Disclosure Statement and Plan is not likely to be
followed by the liquidation, or the need for further financial reorganization, of the
Debtor or any successor to the Debtor under the Combined Disclosure Statement
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and Plan, unless such liquidation or reorganization is proposed in the Combined
Disclosure Statement and Plan.

The Debtor believes that, upon receipt of the votes required to confirm the Combined
Disclosure Statement and Plan, the Combined Disclosure Statement and Plan will satisfy the
statutory requirements of chapter 11 of the Bankruptcy Code, that the Debtor has complied or
will have complied with all of the requirements of chapter 11 and of section 1129, and that the
Combined Disclosure Statement and Plan has been proposed and submitted to the Bankruptcy
Court in good faith.

J. Feasibility of the Combined Disclosure Statement and Plan

In connection with Confirmation of the Combined Disclosure Statement and Plan, the
Bankruptcy Court will be required to determine that the Combined Disclosure Statement and
Plan is feasible pursuant to section 1129(a)(11) of the Bankruptcy Code, which means that the
Confirmation of the Combined Disclosure Statement and Plan is not likely to be followed by the
liquidation or the need for further financial reorganization of the Debtor.

The Debtor believes that the Combined Disclosure Statement and Plan meets the
feasibility requirement set forth in section 1129(a)(11) of the Bankruptcy Code, as Confirmation
is not likely to be followed by liquidation or the need for further financial reorganization of the
Reorganized Debtor. In connection with the development of the Combined Disclosure Statement
and Plan and for the purposes of determining whether the Combined Disclosure Statement and
Plan satisfies this feasibility standard, the ability of the Reorganized Debtor to satisfy its
financial obligations while maintaining sufficient liquidity and capital resources has been
examined.

In particular, the Debtor is confident that the Reorganized Debtor will be feasible going
forward, and will not require a further reorganization. Further, Crius has committed to providing
the DIP Financing and $595,000 cash, which will fund the acquisition of New Equity in the
Debtor through the Plan no later than the Effective Date. Because distributions are from the
Distribution Trust no subsequent Distributions to the creditors are dependent on any metrics
related to the Reorganized Debtor.

K. Acceptance of the Combined Disclosure Statement and Plan

As a condition to Confirmation, the Bankruptcy Code requires that each Class of
Impaired Claims vote to accept the Combined Disclosure Statement and Plan, except under
certain circumstances.

Section 1126(c) of the Bankruptcy Code defines acceptance of a plan by a class of
impaired claims as acceptance by holders of at least two-thirds (2/3) in dollar amount and more
than one-half (1/2) in number of claims in that class, but for that purpose counts only those who
actua]ly timely and properly vote to accept or to reject the Combined Disclosure Statement and
Plan. Thus, Holders of Claims in each of Classes 3 and 4 will have voted to accept the
Combined Disclosure Statement and Plan only if two-thirds (2/3) in amount and a majority in
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number of the Claims actually voting in each Class cast their ballots in favor of acceptance.
Holders of Claims who fail to vote are not counted as either accepting or rejecting a plan.

A vote may be disregarded if the Bankruptcy Court determines, after notice and a
hearing, that acceptance or rejection was not solicited or procured in good faith or in accordance
with the provisions of the Bankruptcy Code.

L. Alternative to the Combined Disclosure Statement and Plan

If the Combined Disclosure Statement and Plan is not confirmed, the Debtor, could elect
to proceed with a sale its assets. Or, the Debtor, or any other party in interest, could attempt to
formulate a different plan. The additional costs, however, might constitute Administrative
Claims and may be so significant that one or more parties in interest could request that the
Chapter 11 Case be converted to a case under chapter 7. Accordingly, the Debtor believes that
the Combined Disclosure Statement and Plan represents the best way to maximize value of the
Debtor’s estate.

M. Best Interest Test and Liquidation Analysis

Even if a plan is accepted by each class of claims and interests, the Bankruptcy Code
requires a bankruptcy court to determine that the plan is in the best interests of all holders of
claims or interests that are impaired by the plan and that have not accepted the plan. The “best
interests” test, as set forth in section 1129(a)(7) of the Bankruptcy Code, requires a bankruptcy
court to find either that all members of an impaired class of claims or interests have accepted the
plan or that the plan will provide a member who has not accepted the plan with a recovery of
property of a value, as of the effective date of the plan, that is not less than the amount that such
Holder would recover if the debtor were liquidated under chapter 7 of the Bankruptcy Code.

To calculate the probable distribution to holders of each impaired class of claims and
interests if a debtor were liquidated under chapter 7, a bankruptcy court must first determine the
aggregate dollar amount that would be generated from the debtor’s assets if its chapter 11 case
was converted to a chapter 7 case under the Bankruptcy Code. This “liquidation value” would
consist primarily of the proceeds from a forced sale of the debtor’s assets by a chapter 7 trustee.

The amount of liquidation value available to unsecured creditors would be reduced by,
first, the claims of secured creditors to the extent of the value of their collateral and, second, by
the costs and expenses of liquidation, as well as by other administrative expenses and costs of
both the chapter 7 case and the Chapter 11 Case. Costs of liquidation under chapter 7 of the
Bankruptcy Code would include the compensation of a trustee, as well as of counsel and other
professionals retained by the trustee, asset disposition expenses, all unpaid expenses incurred by
the debtor in its chapter 11 case (such as compensation of attorneys, financial advisors, and
accountants) that are allowed in the chapter 7 cases, litigation costs, and Claims arising from the
operations of the debtor during the pendency of the Chapter 11 Case. The liquidation itself
would trigger certain priority payments that otherwise would be due in the ordinary course of
business. Those priority claims would be paid in full from the liquidation proceeds before the
balance would be made available to pay general unsecured claims or to make any distribution in
respect of equity security interests. The liquidation would also prompt the rejection of a large
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number of executory contracts and unexpired leases and thereby significantly enlarge the total
pool of unsecured claims by reason of resulting rejection damages Claims.

Once the bankruptcy court ascertains the recoveries in liquidation of secured creditors
and priority claimants, it must determine the probable Distribution to general unsecured creditors
and equity security holders from the remaining available proceeds in liquidation. If such
probable distribution has a value greater than the distributions to be received by such creditors
and equity security holders under the plan, then the plan is not in the best interests of creditors
and equity security holders.

For purposes of the best interests test, in order to determine the amount of liquidation
value available to Creditors, the Debtor has prepared a liquidation analysis (the “Liquidation
Analysis”), a copy of which is annexed as Exhibit 1. Based on the Liquidation Analysis, the
Debtor believes that Holders of Allowed General Unsecured Claims would recover less in a
liquidation than under the Plan.

The Debtor notes that any liquidation analysis with respect to the Debtor is inherently
speculative. The Debtor’s assets, on a going concern basis or on a standalone basis, are subject
to significant valuation uncertainties for multiple reasons including, but not limited to, the
Debtor’s historical negative operating cash flows, declining historical revenue trend, ongoing
research & development costs for fiture product cycles, intense industry competition, the limited
pool of likely buyers for such specialized assets, and the risk of alternative or disruptive
technologies. The Liquidation Analysis necessarily contains estimates of the net proceeds that
would be received from a sale of such assets conducted on an expedited timeframe. Further, the
Liquidation Analysis necessarily contains estimates of the amount of Claims that will ultimately
become Allowed Claims. As the Debtor has not yet reviewed and fully analyzed all Claims and
Interests, the estimates of Claims underlying the Liquidation Analysis are based upon the
Debtor’s review of its books and records and of certain Proofs of Claim, and include estimates of
a number of Claims that are contingent, disputed, and/or unliquidated. The estimate of the
amount of Allowed Claims set forth in the Liquidation Analysis should not be relied on for any
other purpose, including, without limitation, any determination of the value of any Distribution
to be made on account of Allowed Claims under the Combined Disclosure Statement and Plan.

Notwithstanding the difficulty in quantifying recoveries on Allowed Claims with
precision, the Debtor believes that Holders of Claims that are Impaired will receive equal or
greater value as of the Effective Date than such Holders would receive in a chapter 7 liquidation.
Accordingly, the Debtor believes that the Combined Disclosure Statement and Plan satisfies the
“best interests™ test of section 1129 of the Bankruptcy Code.

N. Confirmation Without Acceptance of All Impaired Classes: The “Cramdown”
Alternative ‘

In the event that one of Classes 2B, 3 and 4 does not vote to accept the Combined
Disclosure Statement and Plan, the Debtor will seek Confirmation of the Combined Disclosure
Statement and Plan pursuant to the “cramdown” provisions of the Bankruptcy Code.
Specifically, section 1129(b) of the Bankruptcy Code provides that a plan can be confirmed even
if the plan is not accepted by all Impaired classes, as long as at least one impaired class of claims
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has accepted it. The Bankruptcy Court may confirm a plan at the request of the Debtor if the
Combined Disclosure Statement and Plan “does not discriminate unfairly” and is “fair and
equitable” as to each Impaired class that has not accepted the Combined Disclosure Statement
and Plan. A plan does not discriminate unfairly within the meaning of the Bankruptcy Code if a
dissenting class is treated equally with respect to other classes of equal rank.

The Debtor believes the Combined Disclosure Statement and Plan does not discriminate
unfairly with respect to the Claims and Interests in Classes.

A plan is fair and equitable as to a class of unsecured Claims that rejects a plan if the plan
provides (i) for each Holder of a Claim included in the rejecting class to receive or retain on
account of that Claim property that has a value, as of the effective date of the plan, equal to the
Allowed amount of such Claim or (ii) that the Holder of any Claim or Interest that is junior to the
Claims of such class will not receive or retain on account of such junior Claim or Interest any
property at all.

A plan is fair and equitable as to a class of equity interests that rejects a plan if the plan
provides (i) that each Holder of an interest included in the rejecting class receive or retain on
account of that interest property that has a value, as of the effective date of the plan, equal to the
greatest of the Allowed amount of any fixed liquidation preference to which such Holder is
entitled, any fixed redemption price to which such Holder is entitled or the value of such interest
or (ii) that the Holder of any interest that is junior to the interests of such class will not receive or
retain under the plan on account of such junior interest any property at all.

The Debtor believes that it will meet the “fair and equitable” requirements of section
1129(b) of the Bankruptcy Code with respect to Holders of Claims in Classes 2B, 3,4, 5 and 6
and Holders of Interests in Class 7 and that the Combined Disclosure Statement and Plan
satisfies the foregoing requirements for nonconsensual confirmation of the Combined Disclosure
Statement and Plan.

0. Releases by the Debtor and Third Parties

The release provisions set forth in Article XVI.H of this Combined Disclosure Statement
and Plan are an integral part of this Combined Disclosure Statement and Plan. Absent such
releases, the Debtor and Crius would not have agreed to the terms of this Combined Disclosure
Statement and Plan and the Holders of Allowed Claims would receive a diminished (or, in some
cases, no) recovery on account of such Claims.

P. Estimated Effective Date and Date of Distributions

The Debtor estimates that the Effective Date will occur within 5 Business Days following
the date that the Confirmation Order becomes final and non-appealable, which is expected to be
on May 16, 2017. The Debtor further estimates that all Distributions to the Holders of Allowed
Claims will be completed prior to December 31, 2018.
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ARTICLE IV:

SUMMARY OF DEBTOR’S ASSETS; SUMMARY OF

TREATMENT OF CLAIMS AND ESTIMATED RECOVERIES

A. Summary of Treatment of Claims and Equity Interests and Estimated Recoveries

The following chart provides a summary of treatment of each Class of Claims and Equity
Interests (other than Administrative Claims and Priority Tax Claims), and an estimate of the
recoveries of each Class.* The treatment provided in this chart is for informational purposes only
and is qualified in its entirety by Article VI of the Combined Disclosure Statement and Plan.

Class Estimated Allowed Treatment / Voting Status Estimated
Claims Recovery to
Holders of
Allowed Claims’
Class 1— | $0 Unimpaired; Deemed to Accept | 100%
Priority Plan
Non-Tax
Claims
Class Less than $100,000 Unimpaired; Deemed to Accept | 100%
2A— Plan
Secured
Claims
Class $24,451,696 (inclusive | Impaired; Entitled to Vote on Unknown at this
2B—Crius | of $15,401,696 that will | Plan time
Prepetition | be classified and treated
Secured | as a deficiency claim in
Claims | Class 3)
Class 3— | $23,088,696 (inclusive | Impaired; Entitled to Vote on 0% to 2.0%
Crius of $15,401,696 Plan
Unsecured | deficiency claim from
Deficiency | Class 2)
Claims

4

These amounts represent estimated Allowed Claims, and do not represent amounts actually asserted by

Creditors in proofs of claim or otherwise. The Debtor has not completed its analysis of Claims in the Chapter 11
Case and objections to such Claims have not been fully litigated. Therefore, there can be no assurances of the exact
amount of the Allowed Claims at this time. Rather, the actual amount of the Allowed Claims may be greater or
lower than estimated.

> The estimated percentage recovery is based upon, among other things, an estimate of the Allowed Claims

in the Chapter 11 Case. As set forth in footnote 3 above, the actual amount of the Allowed Claims may be greater or
lower than estimated. Thus, the actual recoveries may be higher or lower than projected depending upon, among
other things, the amounts and priorities of Claims that are actually Allowed by the Bankruptcy Court.
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Class 4— | $15,800,000 Impaired; Entitled to Vote on 0% to 2.0%
General Plan

Unsecured
Claims

Class 5— | N/A Impaired; Deemed to Reject Plan | 0%
Common
Equity
Interests

ALTHOUGH THE DEBTOR BELIEVES THAT THE ESTIMATED RECOVERIES
ARE REASONABLE, THERE IS NO ASSURANCE THAT THE ACTUAL AMOUNTS OF
ALLOWED CLAIMS IN EACH CLASS WILL NOT MATERIALLY EXCEED THE
ESTIMATED AGGREGATE AMOUNTS SHOWN IN THE TABLE ABOVE. The actual
recoveries under the Plan will depend upon a variety of factors, including whether, and in what
amount and with what priority, contingent Claims against the Debtor become non-contingent and
fixed; and whether, and to what extent, disputed Claims are resolved in favor of the Debtor.
Accordingly, no representation can be or is being made with respect to whether each estimated
recovery amount shown in the table above will be realized.

The Debtor believes that the Plan provides Holders of Claims the best recovery
possible. Accordingly, the Debtor believes that the Plan is in the best interests of creditors
and shareholders and should be approved. Therefore, the Debtor recommends that all
persons entitled to vote on the Plan vote to accept the Plan.

ARTICLE V

CONFIRMATION AND VOTING PROCEDURES

A. Overview of the Combined Disclosure Statement and Plan

Chapter 11 is the principal business reorganization chapter of the Bankruptcy Code.
Under chapter 11, a debtor is authorized to reorganize its business for the benefit of its creditors
and shareholders. As a general matter, a plan of reorganization sets forth the means for
satisfying claims against and interests in a debtor. Confirmation of a plan of reorganization by a
bankruptcy court makes such plan binding upon a debtor and any creditor of or equity interest
holder in such debtor, whether or not such creditor or equity interest holder (i) is impaired under
or has accepted the plan or (ii) receives or retains any property under the plan.

Under the Plan, Claims against and Equity Interests in the Debtor are divided into Classes
according to their relative seniority and other criteria. If the Plan is confirmed by the Bankruptcy
Court and becomes effective, the Claims and Equity Interests of the various Classes will be
treated in accordance with the Plan provisions for each such Class. On the date that the Plan
becomes effective, known as the Effective Date, and at certain times thereafter, distributions will
be made to each Debtor s creditors as provided in the Plan. Article IV.A of this Combined
Disclosure Statement and Plan includes a table that summarizes the classification and treatment
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of Claims and Equity Interests against the Debtor. See Article IV.A—"“Summary of Treatment
of Claims and Equity Interests and Estimated Recoveries.” Set forth in Article VLA of this
Combined Disclosure Statement and Plan is a more detailed description of the Classes of Claims
against and Equity Interests in the Debtor created under the Plan, the treatment of those Classes
under the Plan, and the property to be distributed under the Plan.

As noted above, the Plan provides for the following distributions to Holders of Claims:

All Claims (except for the DIP Claims) that are Allowed Administrative Claims,
Allowed Priority Tax Claims, Allowed Secured Claims or Allowed Priority Non-
Tax Claims, will be paid or otherwise satisfied in full as required by the
Bankruptcy Code from the Distribution Trust or from the Professional Fee
Reserve, unless otherwise agreed to by the Debtor (or the Distribution Trustee)
and the Holders of such Claims. :

All Allowed General Unsecured Claims (including the Other Investor Notes) and
the Crius Deficiency Claims shall receive, in full, final and complete satisfaction,
settlement, release, and discharge of such Allowed General Unsecured Claim, a
Pro Rata Share of the Distribution Trust Interests.

All Crius Prepetition Secured Claims shall be Allowed in full. $9,050,000 of such
Claims (comprised of the Bridge Loan and $6,778,000 of the Investor Notes
owned by Crius) shall receive, in full, final and complete satisfaction, settlement,
release, and discharge of such Allowed Claims (together with distributions on
account of the Crius DIP Claims), 100% of the New Equity in the Reorganized
Debtor on the Effective Date. The balance of the Crius Prepetition Claims shall
(together with the Spruce Loans owned by Crius) constitute the Crius Unsecured
Deficiency Claims.

All Crius DIP Claims shall be Allowed in full and shall receive, in full, final and
complete satisfaction, settlement, release, and discharge of such Allowed Claim
(together with distributions on account of $9,050,000 of the Crius Prepetition
Secured Claims), 100% of the New Equity in the Reorganized Debtor on the
Effective Date.

No Distributions will be made on account of any Equity Interests. On the
Effective Date, all Equity Interests shall be deemed cancelled and extinguished
without further action by the Debtor or the Reorganized Debtor.

B. Confirmation Procedure

1.

Confirmation Hearing

On March [29], 2017, the Bankruptcy Court entered an Order [Docket No. 1 (the
“Conditional Approval and Procedures Order”) conditionally approving the Combined
Disclosure Statement for solicitation purposes only and authorizing the Debtor to solicit the Plan.
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The Confirmation Hearing has been scheduled for April [24], 2017 at [1:30 p.m. (Eastern Time)]
at the Bankruptcy Court, 824 North Market Street, 6™ Floor, Courtroom 1, Wilmington,
Delaware 19801 to consider (i) final approval of the Combined Disclosure Statement and Plan as
providing adequate information pursuant to section 1125 of the Bankruptcy Code and (ii)
confirmation of the Plan pursuant to section 1129 of the Bankruptcy Code. The Confirmation
Hearing may be adjourned from time to time by the Debtor without further notice, except for an
announcement of the adjourned date made at the Confirmation Hearing or by Filing a notice with
the Bankruptcy Court.

2. Procedure for Objections

Any objection to final approval of the Combined Disclosure Statement and Plan as
providing adequate information pursuant to section 1125 of the Bankruptcy Code and/or
confirmation of the Combined Disclosure Statement and Plan must be made in writing and filed
with the Bankruptcy Court and served on (a) counsel to the Debtor, Bayard, P.A., 222 Delaware
Avenue, Suite 900, Wilmington, DE 19801, Attn: Scott D. Cousins and Evan T. Miller; (b)
counsel to Crius, (i) Willkie Farr & Gallagher LLP, 787 Seventh Avenue, New York, NY 10019,
Attn: Mark Getachew and Paul Shalhoub; and (ii) Young Conaway Stargatt & Taylor, LLP,
Rodney Square 1000 North King Street, Wilmington, DE 19801, Attn: Matthew B. Lunn and
Justin H. Rucki, and (c) the United States Trustee, 844 King Street, Suite 2207, Lockbox #35,
Wilmington, DE 19801, Attn: Mark S. Kenney, by no later than April [19], 2017 at 4:00 p.m.
(Eastern Time). Unless an objection is timely filed and served, it may not be considered by
the Bankruptcy Court at the Confirmation Hearing.

3. Requirements for Confirmation

The Bankruptcy Court will confirm the Combined Disclosure Statement and Plan only if
it meets all the applicable requirements of section 1129 of the Bankruptcy Code. Among other
requirements, the Combined Disclosure Statement and Plan (i) must be accepted by all impaired
Classes of Claims and Equity Interests or, if rejected by an impaired Class, the Combined
Disclosure Statement and Plan must not “discriminate unfairly” against and be “fair and
equitable” with respect to such Class; and (ii) must be feasible. The Bankruptcy Court must also
find that:

a. the Combined Disclosure Statement and Plan has classified Claims and
Equity Interests in a permissible manner;

b. the Combined Disclosure Statement and Plan complies with the technical
requirements of Chapter 11 of the Bankruptcy Code; and

c. the Combined Disclosure Statement and Plan has been proposed in good
faith.
4. Classification of Claims and Equity Interests
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Section 1122 of the Bankruptcy Code requires the Combined Disclosure Statement and
Plan to place a Claim or Equity Interest in a particular Class only if such Claim or Equity Interest
is substantially similar to the other Claims or Equity Interests in such class. The Combined
Disclosure Statement and Plan creates separate Classes to deal respectively with secured Claims,
unsecured Claims and Equity Interests. The Debtor believes that the Combined Disclosure
Statement and Plan’s classifications place substantially similar Claims or Equity Interests in the
same Class and thus, meet the requirements of section 1122 of the Bankruptcy Code.

5. Impaired Claims or Equity Interests

Pursuant to section 1126 of the Bankruptcy Code, only the Holders of Claims in Classes
impaired by the Combined Disclosure Statement and Plan and receiving a payment oOr
Distribution under the Combined Disclosure Statement and Plan may vote on the Combined
Disclosure Statement and Plan. Pursuant to section 1124 of the Bankruptcy Code, a Class of
Claims may be impaired if the Combined Disclosure Statement and Plan alters the legal,
equitable or contractual rights of the Holders of such Claims or Equity Interests treated in such
Class. The Holders of Claims not impaired by the Combined Disclosure Statement and Plan are
deemed to accept the Combined Disclosure Statement and Plan and do not have the right to vote
on the Combined Disclosure Statement and Plan. The Holders of Claims or Equity Interests in
any Class which will not receive any payment or Distribution or retain any property pursuant to
the Combined Disclosure Statement and Plan are deemed to reject the Combined Disclosure
Statement and Plan and do not have the right to vote. Finally, the Holders of Claims or Equity
Interests whose Claims or Equity Interests are not classified under the Combined Disclosure
Statement and Plan are not entitled to vote on the Combined Disclosure Statement and Plan.

6. Feasibility

Section 1129(a)(11) of the Bankruptcy Code requires that confirmation of a plan not be
likely to be followed by the liquidation, or the need for further financial reorganization, of the
Debtor or any successor to the Debtor (unless such liquidation or reorganization is proposed in
the Combined Disclosure Statement and Plan). The Debtor believes that the Combined
Disclosure Statement and Plan meets the feasibility requirement set forth in section 1129(a)(11)
of the Bankruptcy Code, as confirmation is not likely to be followed by liquidation or the need
for further financial reorganization of the Debtor or any successor under the Combined
Disclosure Statement and Plan. In connection with the development of the Combined Disclosure
Statement and Plan and for the purposes of determining whether the Combined Disclosure
Statement and Plan satisfies the feasibility standard, the Debtor analyzed its ability to satisfy its
financial obligations while maintaining sufficient liquidity and capital resources. The Debtor
prepared financial projections (the “Projections”) for the fiscal years 2016-2017 (the
“Projection Period”), a copy of which is annexed as Exhibit 2.

The Debtor does not, as a matter of course, publish its business plans or strategies,
projections or anticipated financial position. Accordingly, the Debtor does not anticipate that it
will, and disclaims any obligation to, furnish updated business plans or Projections to Holders of
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- Claims or other parties in interest after the Effective Date, or otherwise make such information
public, unless required to do so by the SEC or other regulatory bodies pursuant to the provisions
of the Combined Disclosure Statement and Plan. In connection with the planning and
development of the Combined Disclosure Statement and Plan, the Projections were prepared by
the Debtor, with the assistance of its professionals, to present the anticipated impact of the
Combined Disclosure Statement and Plan. The Projections assume that the Combined
Disclosure Statement and Plan will be implemented in accordance with its stated terms and the
contemplated schedule proposed herein. The Projections are based on forecasts of key economic
variables and may be significantly impacted by, among other factors, changes in demand for the
Debtor’s products and services, further competition within Debtor’s current markets, changes in
interest rates and inflation, changes in terms with material suppliers, continued operation of the
Debtor’s business in bankruptcy, and/or a variety of other factors. Consequently, the estimates
and assumptions underlying the Projections are inherently uncertain and are subject to material
business, economic, and other uncertainties. Therefore, such Projections, estimates, and
assumptions are not necessarily indicative of current values or future performance, which may be
significantly less or more favorable than set forth herein. The Projections included herein were
last updated on March 29, 2017.

The Projections should be read in conjunction with the significant assumptions,
qualifications, and notes set forth below.

THE DEBTOR PREPARED THE PROJECTIONS IN CONNECTION WITH ITS CHAPTER
11 CASE. THE DEBTOR DID NOT PREPARE SUCH PROJECTIONS TO COMPLY WITH
THE GUIDELINES FOR PROSPECTIVE FINANCIAL STATEMENTS PUBLISHED BY
THE AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS AND THE
RULES AND REGULATIONS OF THE SEC. EXCEPT FOR PURPOSES OF THIS
COMBINED DISCLOSURE STATEMENT AND PLAN, THE DEBTOR DOES NOT
PUBLISH PROJECTIONS OF ITS ANTICIPATED FINANCIAL POSITION OR RESULTS
-OF OPERATIONS.

MOREOVER, THE PROJECTIONS CONTAIN CERTAIN STATEMENTS THAT ARE
“FORWARD-LOOKING STATEMENTS” WITHIN THE MEANING OF THE PRIVATE
SECURITIES LITIGATION REFORM ACT OF 1995. THESE STATEMENTS ARE
SUBJECT TO A NUMBER OF ASSUMPTIONS, RISKS, AND UNCERTAINTIES, MANY
OF WHICH ARE BEYOND THE CONTROL OF THE DEBTOR, INCLUDING THE
IMPLEMENTATION OF THE COMBINED DISCLOSURE STATEMENT AND PLAN, THE
CONTINUING AVAILABILITY OF SUFFICIENT BORROWING CAPACITY OR OTHER
FINANCING TO FUND OPERATIONS, ACHIEVING OPERATING EFFICIENCIES,
EXISTING AND FUTURE GOVERNMENTAL REGULATIONS AND ACTIONS OF
GOVERNMENTAL - BODIES, INDUSTRY-SPECIFIC RISK FACTORS, AND OTHER
MARKET AND COMPETITIVE CONDITIONS. HOLDERS OF CLAIMS AND INTERESTS
ARE CAUTIONED THAT THE FORWARD-LOOKING STATEMENTS SPEAK AS OF THE
DATE MADE AND ARE NOT GUARANTEES OF FUTURE PERFORMANCE. ACTUAL
RESULTS OR DEVELOPMENTS MAY DIFFER MATERIALLY FROM THE
EXPECTATIONS EXPRESSED OR IMPLIED IN THE FORWARD-LOOKING
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STATEMENTS, AND THE DEBTOR UNDERTAKES NO OBLIGATION TO UPDATE ANY
SUCH STATEMENTS.

THE PROJECTIONS, WHILE PRESENTED WITH NUMERICAL SPECIFICITY, ARE
NECESSARILY BASED ON A VARIETY OF ESTIMATES AND ASSUMPTIONS WHICH,
THOUGH CONSIDERED REASONABLE BY THE DEBTOR, MAY NOT BE REALIZED
AND ARE INHERENTLY SUBJECT TO SIGNIFICANT BUSINESS, ECONOMIC,
INDUSTRY, REGULATORY, LEGAL, MARKET, AND FINANCIAL UNCERTAINTIES
AND CONTINGENCIES, MANY OF WHICH ARE BEYOND THE DEBTOR’S AND THE
REORGANIZED DEBTOR’S CONTROL. THE DEBTOR CAUTIONS THAT NO
REPRESENTATIONS CAN BE MADE OR ARE MADE AS TO THE ACCURACY OF THE
PROJECTIONS OR TO THE REORGANIZED DEBTOR’S ABILITY TO ACHIEVE THE
PROJECTED RESULTS. SOME ASSUMPTIONS INEVITABLY WILL BE INCORRECT.
MOREOVER, EVENTS AND CIRCUMSTANCES OCCURRING SUBSEQUENT TO THE
DATE ON WHICH THE DEBTOR PREPARED THESE PROJECTIONS MAY BE
DIFFERENT FROM THOSE ASSUMED, OR, ALTERNATIVELY, MAY HAVE BEEN
UNANTICIPATED, AND THUS THE OCCURRENCE OF THESE EVENTS MAY AFFECT
FINANCIAL RESULTS IN A MATERIALLY ADVERSE OR MATERIALLY BENEFICIAL
MANNER. EXCEPT AS OTHERWISE PROVIDED IN THE COMBINED DISCLOSURE
STATEMENT AND PLAN, THE DEBTOR AND THE REORGANIZED DEBTOR, AS
APPLICABLE, DO NOT INTEND AND UNDERTAKE NO OBLIGATION TO UPDATE OR
OTHERWISE REVISE THE PROJECTIONS TO REFLECT EVENTS OR
CIRCUMSTANCES EXISTING OR ARISING AFTER THE DATE HEREOF OR TO
REFLECT THE OCCURRENCE OF UNANTICIPATED EVENTS. THEREFORE, THE
PROJECTIONS MAY NOT BE RELIED UPON AS A GUARANTEE OR OTHER
ASSURANCE OF THE ACTUAL RESULTS THAT WILL OCCUR. IN DECIDING
WHETHER TO VOTE TO ACCEPT OR REJECT THE PLAN, HOLDERS OF CLAIMS
MUST MAKE THEIR OWN DETERMINATIONS AS TO THE REASONABLENESS OF
SUCH ASSUMPTIONS AND THE RELIABILITY OF THE PROJECTIONS AND SHOULD
CONSULT WITH THEIR OWN ADVISERS.

The Projections assume that the Debtor will emerge from chapter 11 on or about May 1,
2017.

The Projections should be read in conjunction with the assumptions, qualifications, and
explanations set forth in this Combined Disclosure Statement and Plan, and the Plan Supplement,
in their entirety, and the historical consolidated financial statements (including the notes and
schedules thereto).

7. Eligibility to Vote on the Combined Disclosure Statement and Plan

Unless otherwise Ordered by the Bankruptcy Court, only Holders of Allowed Claims in
Class 2B, Class 3, and Class 4 may vote on the Combined Disclosure Statement and Plan.
Further, subject to the tabulation procedures that were approved by the Conditional Approval and
Procedures Order, in order to vote on the Combined Disclosure Statement and Plan, you must
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hold a Claim in Class 2B, Class 3 or Class 4, or be the Holder of a Claim in such Class that has
been temporarily Allowed for voting purposes only under Bankruptcy Rule 3018(a).

8. Solicitation Notice

All Holders of Claims in Class 2B, Class 3 and Class 4 will receive (i) notice of the
Confirmation Hearing on the Combined Disclosure Statement and Plan (the “Confirmation
Notice”), (ii) a form of ballot, and (iii) a letter from the Debtor urging the Holders of Allowed
General Unsecured Claims to vote to accept the Combined Disclosure Statement and Plan and
any other materials provided in Solicitation Procedure Order. All other Creditors and parties in
interest not entitled to vote on the Combined Disclosure Statement and Plan will only receive a
copy of the Confirmation Notice.

9, Solicitation Materials

In soliciting votes for the Plan pursuant to this Combined Disclosure Statement and Plan,
the Debtor, through its solicitation agent JND Corporate Restructuring (the “Solicitation
Agent”), will send to Holders of Claims who are entitled to vote copies of (a) this Combined
Disclosure Statement and Plan and Plan, (b) the notice of, among other things, (i) the date, time,
and place of the hearing to consider Confirmation of the Combined Disclosure Statement and
Plan and related matters and (ii) the deadline for filing objections to Confirmation of the
Combined Disclosure Statement and Plan, (c) one or more ballots (and return envelopes) to be
used in voting to accept or to reject the Combined Disclosure Statement and Plan, and (d) other
materials as authorized by the Bankruptcy Court [Docket No. ___].

If you are the Holder of a Claim who believes you are entitled to vote on the Combined
Disclosure Statement and Plan, but you did not receive a Ballot or your Ballot is damaged or
illegible, or if you have any questions concerning voting procedures, you should contact the
Solicitation Agent at:

Verengo’s Claims Processing Center
c¢/o JND Corporate Restructuring
8269 E. 23™ Avenue

Suite 275, Denver, CO 80238

10.  Procedure/Voting Deadlines

In order for your ballot to count, you must either (1) complete an electronic ballot at
hitp://www.jndla.com/cases/verengo or (2) complete, date, sign and properly mail, courier or
personally deliver a paper ballot (please note that envelopes are not included with the ballot) to
the Claims and Balloting Agent at the following address: Verengo’s Claims Processing Center,
c/o JND Corporate Restructuring, 8269 E. 23 Avenue, Suite 275, Denver, CO 80238.
BALLOTS SENT BY FACSIMILE TRANSMISSION OR E-MAIL ARE NOT ALLOWED
AND WILL NOT BE COUNTED.
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Ballots must be submitted electronically, or the Claims and Balloting Agent must
RECEIVE physically original ballots by mail or overnight delivery, on or before the Voting
Deadline of April [19], 2017, at 4:00 p.m. (prevailing Pacific Time). (Subject to the tabulation
procedures approved by the Conditional Approval and Procedures Order, you may not change
your vote once a ballot is submitted electronically or the Claims and Balloting agent receives
your original paper ballot.)

Subject to the tabulation procedures approved by the Conditional Approval and
Procedures Order, any ballot that is timely and properly submitted electronically or received
physically will be counted and will be deemed to be cast as an acceptance, rejection or
abstention, as the case may be, of the Combined Disclosure Statement and Plan.

11.  Acceptance of the Combined Disclosure Statement and Plan

If you are a creditor entitled to vote, your acceptance of the Combined Disclosure
Statement and Plan is important. In order for the Combined Disclosure Statement and Plan to be
accepted by an impaired Class of Claims, a majority in number (i.e., more than half) and two-
thirds in dollar amount of the Claims voting (of each impaired Class of Claims) must vote to
accept the Combined Disclosure Statement and Plan. At least one impaired Class of Creditors,
excluding the votes of insiders, must actually vote to accept the Combined Disclosure Statement
and Plan. The Debtor urges that you vote to accept the Combined Disclosure Statement and
Plan. YOU ARE URGED TO COMPLETE, DATE, SIGN AND PROMPTLY SUBMIT
YOUR BALLOT. PLEASE BE SURE TO COMPLETE THE BALLOT PROPERLY
AND LEGIBLY IDENTIFY THE EXACT AMOUNT OF YOUR CLAIM AND THE
NAME OF THE CREDITOR.

12.  Elimination of Vacant Classes

Any Class of Claims or Equity Interests that does not contain, as of the date of
commencement of the Confirmation Hearing, a Holder of an Allowed Claim or Equity Interest,
or a Holder of a Claim temporarily allowed under Bankruptcy Rule 3018, shall be deemed
deleted from the Combined Disclosure Statement and Plan for all purposes, including for
purposes of determining acceptance of the Combined Disclosure Statement and Plan by such
Class under section 1129(a)(8) of the Bankruptcy Code.

13. Waivers of Defects, Irregularities, Etc.

Unless otherwise directed by the Bankruptcy Court, all questions as to the validity, form,
eligibility (including time of receipt), acceptance, and revocation or withdrawal of ballots will be
determined by the Solicitation Agent and the Debtor in its sole discretion, which determination
will be final and binding. As indicated below under “Withdrawal of Ballots; Revocation,”
effective withdrawals of ballots must be delivered to the Solicitation Agent prior to the Voting
Deadline. The Debtor reserves the absolute right to contest the validity of any such withdrawal.
The Debtor also reserves the right to reject any and all ballots not in proper form, the acceptance
of which would, in the opinion of the Debtor or their counsel, be unlawful. The Debtor further
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reserves the right to waive any defects or irregularities or conditions of delivery as to any
particular ballot. The interpretation (including the ballot and the respective instructions thereto)
by the Debtor, unless otherwise directed by the Bankruptcy Court, will be final and binding on
all parties. Unless waived, any defects or irregularities in connection with deliveries of ballots
must be cured within such time as the Debtor (or the Bankruptcy Court) determines. Neither the
Debtor nor any other Person will be under any duty to provide notification of defects or
irregularities with respect to deliveries of ballots nor will any of them incur any liabilities for
failure to provide such notification. Unless otherwise directed by the Bankruptcy Court, delivery
of such ballots will not be deemed to have been made until such irregularities have been cured or
waived. Ballots previously furnished (and as to which any irregularities have not theretofore
been cured or waived) will be invalidated.

14. Withdrawal of Ballots; Revocation

Any party who has delivered a valid ballot for the acceptance or rejection of the
Combined Disclosure Statement and Plan may withdraw such acceptance or rejection by
delivering a written notice of withdrawal to the Solicitation Agent at any time prior to the Voting
Deadline. To be valid, a notice of withdrawal must (i) contain the description of the Claim(s) to
which it relates and the aggregate principal amount represented by such Claim(s), (ii) be signed
by the withdrawing party in the same manner as the ballot being withdrawn, (iii) contain a
certification that the withdrawing party owns the Claim(s) and possesses the right to withdraw
the vote sought to be withdrawn, and (iv) be received by the Solicitation Agent in a timely
manner. The Debtor intends to consult with the Solicitation Agent to determine whether any
withdrawals of ballots were received and whether the requisite acceptances of the Combined
Disclosure Statement and Plan have been received. As stated above, the Debtor expressly
reserves the right to contest the validity of any such withdrawals of ballots.

Unless otherwise directed by the Bankruptcy Court, a purported notice of withdrawal of
ballots which is not received in a timely manner by the Solicitation Agent will not be effective to
withdraw a previously cast ballot.

Any party who has previously submitted to the Solicitation Agent prior to the Voting
Deadline a properly completed ballot may revoke such ballot and change his or its vote by
submitting to the Solicitation Agent prior to the Voting Deadline a subsequent properly
completed ballot for acceptance or rejection of the Combined Disclosure Statement and Plan. In
the case where more than one timely, properly completed ballot is received, only the ballot
which bears the latest date will be counted for purposes of determining whether the requisite
acceptances have been received.

ARTICLE VL

CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS

A. Classification of Claims
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All Claims and Interests, except Administrative Claims and Priority Tax Claims, are
placed in the Classes set forth below. In accordance with section 1123(a)(1) of the Bankruptcy
Code, Administrative Claims and Priority Tax Claims have not been classified, and the
respective treatment of such unclassified Claims is set forth below in this Article VI of the
Combined Disclosure Statement and Plan.

Class 1 Priority Non-Tax Unimpaired Deemed to Accept
Claims

Class 2A Secured Claims Unimpaired Deemed to Accept

Class 2B Crius Prepetition Impaired Entitled to Vote
Secured Claims

Class 3 Crius Unsecured Impaired Entitled to Vote
Deficiency Claims

Class 4 General Unsecured | Impaired | Entitled to Vote
Claims

Class 5 Common Equity Impaired Deemed to Reject
Interests

A Claim or Interest is placed in a particular Class only to the extent that the Claim or
Interest falls within the description of that Class, and is classified in other Classes to the extent
that any portion of the Claim or Interest falls within the description of such other Classes. A
Claim is also placed in a particular Class for the purpose of receiving Distributions pursuant to
the Combined Disclosure Statement and Plan only to the extent that such Claim is an Allowed
Claim in that Class and such Claim has not been paid, released, or otherwise settled prior to the
Effective Date. ’ ‘

1. Unclassified Claims (not entitled to vote on the Combined Disclosure Statement
and Plan)

(a)  Administrative Claims
(b)  Priority Tax Claims
(c) DIP Claims

2. Unimpaired Classes of Claims and Interests (deemed to have accepted the
Combined Disclosure Statement and Plan and, therefore, not entitled to vote on the Combined
Disclosure Statement and Plan)

(a) Class 1. Priority Non-Tax Claims

) Class 2A. Secured Claims
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3. Impaired/Voting Classes of Claims
@) Class 2B. Crius Prepetition Secured Claims
(b)  Class 3. Crius Unsecured Deficiency Claims
(©) Class 4. General Unsecured Claims

@) Class 5. Common Equity Interests

B. Treatment of Claims
1. Unclassified Claims

(a)  Administrative Claims

Except to the extent that an Allowed Administrative Claim has been satisfied prior to the
Effective Date, and except as otherwise provided for herein (including with respect to
Professional Fee Claims), each Holder of an Allowed Administrative Claim shall be entitled to
receive in full, final and complete settlement, release, and discharge of such Claim, payment
from the Distribution Trust in full in Cash of the unpaid portion of such Allowed Administrative
Claim on the Distribution Date.

(b)  Priority Tax Claims

Except to the extent that an Allowed Priority Tax Claim has been satisfied prior to the
Effective Date, each Holder of an Allowed Priority Tax Claim shall be entitled to receive, in full,
final and complete settlement, release, and discharge of such Claim, at the election of the Debtor
or the Distribution Trustee, payment from the Distribution Trust in full in Cash of the unpaid
portion of such Allowed Priority Tax Claim on the Distribution Date or such other treatment by
the Distribution Trust as permitted under section 1129(a)(9)(C) of the Bankruptcy Code.

(©) DIP Claims

The Crius DIP Claims shall be Allowed in full and shall receive, in full, final and
complete satisfaction, settlement, release, and discharge of such Allowed Claim (together with
distributions on account of $9,050,000 of the Crius Prepetition Secured Claims), 100% of the
New Equity in the Reorganized Debtor on the Effective Date.

2. Other Provisions Governing Administrative Claims

@) General Provisions: Except as otherwise provided in this Article VI, requests for
payment of Administrative Claims must be included within an application (setting forth the
amount of, and basis for, such Administrative Claims, together with documentary evidence) and
Filed and served on respective counsel for the Debtor, the Reorganized Debtor, Crius, and the
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Distribution Trustee no later than thirty (30) days after the Confirmation Hearing or by such
earlier deadline governing such an Administrative Claim as established by other order of the
Bankruptcy Court entered before the Effective Date. Holders of Administrative Claims
(including, without limitation, Holders of any Claims for federal, state or local taxes) that are
required to File a request for payment of such Claims and that do not File such requests by the
applicable bar date specified in this section shall be forever barred from asserting such Claims
against the Debtor, Reorganized Debtor, Distribution Trust or any of their property. Requests for
payments of Administrative Claims included within a proof of claim are of no force and effect,
and are disallowed in their entirety as of the Effective Date, and shall be satisfied only to the
extent such Administrative Claim is subsequently Filed in a timely fashion as provided by this
subsection and subsequently becomes an Allowed Claim.

(i)  Professionals. ~ All Professionals or other entities requesting compensation or
reimbursement of expenses pursuant to sections 327, 328, 330, 331, 503(b) and 1103 of the
Bankruptcy Code for services rendered before the Effective Date (including, without limitation,
any compensation requested by any Professional or any other entity for making a substantial
contribution in the Chapter 11 Case) shall File and serve on the Debtor, the Reorganized Debtor,
Crius, the Distribution Trustee, and the U.S. Trustee an application for final allowance of
compensation and reimbursement of expenses no later than thirty (30) days after the Effective
Date. Objections to applications of Professionals for compensation or reimbursement of
expenses must be filed and served on the Reorganized Debtor, the Distribution Trustee, Crius,
the U.S. Trustee, and the professionals to whose application the objections are addressed no later
than twenty-one (21) days after the date the application is filed, or the Bankruptcy Court may
enter an order authorizing the fees without a hearing. Any professional fees and reimbursements
or expenses incurred by the Distribution Trust subsequent to the Effective Date may be paid in
accordance with the Distribution Trust Agreement. Any professional fees and reimbursements
or expenses incurred by the Reorganized Debtor subsequent to the Effective Date may be paid
without further order of; or application to, the Bankruptcy Court. For the avoidance of doubt and
without limiting the foregoing, from and after the Effective Date, all Allowed Professional Fee
Claims shall be satisfied from the Professional Fee Reserve to the extent any remaining
availability therein in accordance with Bankruptcy Court order.

3. Unimpaired Classes of Claims and Interests

(@) Class 1: Priority Non-Tax Claims

Classification: Class 1 consists of Priority Non-Tax Claims against the Debtor.

Treatment: Unless otherwise agreed to by the Holders of the Allowed Class 1
Claims and the Debtor, each Holder of an Allowed Priority Non-Tax Claim shall receive in full,
final and complete satisfaction, settlement, release, and discharge of such Allowed Priority Non-
Tax Claim, payment from the Distribution Trust in full in Cash of the unpaid portion of such
Allowed Claim on the Distribution Date or pursuant to such other terms as may be agreed to
between such Holder and the Debtor or Distribution Trustee; provided, however, that,
notwithstanding any contract provision or applicable law that entitles a holder of an Allowed

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization

- 46 -



Case 16-12098-BLS Doc 281-1 Filed 04/24/17 Page 57 of 122
Case 16-12098-BLS Doc 236 Filed 03/29/17 Page 56 of 117

Class 1 Claim to postpetition interest, no Allowed Class 1 Claim shall receive postpetition
interest on account of such Claim.

Voting: Class 1 is Unimpaired, and the Holders of Class 1 Claims will be
conclusively deemed to have accepted the Combined Disclosure Statement and Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 1 Claims will not be
entitled to vote to accept or reject the Combined Disclosure Statement and Plan.

) Class 2A: Secured Claims

Classification: Class 2A consists of Secured Claims against the Debtor.

Treatment: Each Holder of an Allowed Class 2A Claim shall receive, in full, final
and complete satisfaction, settlement, release, and discharge of and in exchange of such Allowed
Claim, at the option of the Debtor, the Reorganized Debtor or the Distribution Trustee, one of the
two following forms of treatment:

(i) payment from the Distribution Trust in full in Cash of the unpaid
portion of such Allowed Claim on the Distribution Date; provided. however, that to the
extent such Allowed Claim is secured by a deposit held by such Holder, such Allowed
Claim shall be satisfied by setoff of the amount of such deposit first against any Claim of
such Holder that would otherwise be an Administrative Claim and second against any
other Claim of such Holder, with any excess deposit to be paid by such Holder to the
Distribution Trust; or

(ii) the Debtor, the Reorganized Debtor or the Distribution Trustee shall
abandon the Property that secures the Allowed Class 2A Claim to the Holder of such
Claim on or as soon as practicable after the later of (i) the Effective Date and (ii) the date
that is ten (10) Business Days after the date on which such Claim becomes an Allowed
Class 2A Claim by a Final Order.

Voting: Class 2A is Unimpaired, and the Holders of Class 2A Claims will be
conclusively deemed to have accepted the Combined Disclosure Statement and Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 2A Claims will not be
entitled to vote to accept or reject the Combined Disclosure Statement and Plan.

4. Impaired/Voting Classes of Claims and Interests

(a) Class 2B: Crius Prepetition Secured Claims

Classification: Class 2B consists of the Crius Prepetition Secured Claims against
the Debtor.

Treatment: The Crius Prepetition Secured Claims shall be Allowed in full.
$9,050,000 of such Claims (comprised of the Bridge Loan and $6,778,000 of the Investor Notes
owned by Crius) shall receive, in full, final and complete satisfaction, settlement, release, and
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discharge of such portion of such Allowed Claim (together with distributions on account of the
Crius DIP Claims), 100% of the New Equity in the Reorganized Debtor on the Effective Date.
The balance of the Crius Prepetition Secured Claims shall (together with the Spruce Loans
owned by Crius) constitute the Crius Unsecured Deficiency Claims and be classified and treated
in Class 3.

Voting: Class 2B is Impaired, and the Holder of the Class 2B Claim will be
entitled to vote to accept or reject the Combined Disclosure Statement and Plan pursuant to
section 1126(f) of the Bankruptcy Code.

(b) Class 3: Crius Unsecured Deficiency Claims

Classification: Class 3 consists of the Crius Unsecured Deficiency Claims against
the Debtor.

Treatment: The Crius Unsecured Deficiency Claims shall be Allowed in the
amount of $23,088,696.00 plus interest and fees accrued prepetition. Crius shall receive, from
the Distribution Trust, in full and complete settlement, release, and discharge of and in exchange
for the Crius Unsecured Deficiency Claim, Cash equal to the Pro Rata share of its beneficial
interest in the Distribution Trust, after payment in full, or a reserve being established for, all
Administrative Claims, Priority Claims, and Secured Claims.

Voting: Class 3 is Impaired, and the Holder of the Class 3 Claim will be entitled
to vote to accept or reject the Combined Disclosure Statement and Plan pursuant to section
1126(f) of the Bankruptcy Code.

(©) Class 4: General Unsecured Claims

Classification: Class 4 consists of General Unsecured Claims against the Debtor,
including the claims related to the Other Investor Notes held by Arnold Fishman, BainBridge
Partners, Org Bowen Campbell & Lauren Bishop, and Bishop Living Trust.

Treatment: Each Holder of an Allowed Class 4 Claim shall be paid in Cash from
the Distribution Trust on the Distribution Date, the Pro Rata share of its beneficial interest in the
Distribution Trust, after payment in full, or a reserve being established for, all Administrative
Claims, Priority Claims, and Secured Claims.

Voting: Class 4 is Impaired, and the Holder of the Class 4 Claim will be entitled
to vote to accept or reject the Combined Disclosure Statement and Plan pursuant to section
1126(f) of the Bankruptcy Code.

A schedule of the Debtor’s known Avoidance Actions other than Retained Avoidance
Actions will be provided as part of the Plan Supplement as Exhibit 3 thereto.
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(d Class 5: Common Equity Interests

Classification: Class 5 consists of all Common Equity Interests in the Debtor.

Treatment: Class 5 Equity Interests will be canceled, released, waived and
extinguished as of the Effective Date, and will be of no further force or effect, whether
surrendered for cancelation or otherwise, and there shall be no distribution on account of such
Interests to any Holder thereof.

Voting: Class 5 is Impaired. Each Holder of an Equity Interest will be
conclusively deemed to have rejected the Combined Disclosure Statement and Plan pursuant to
section 1126(g) of the Bankruptcy Code. Therefore, no Holder of an Equity Interest will be
entitled to vote to accept or reject the Combined Disclosure Statement and Plan.

5. Recourse to Distribution Trust Only

Holders of Allowed Administrative Claims, Allowed Priority Tax Claims, Allowed Professional
Fee Claims, Allowed Priority Non-Tax Claims, Allowed Secured Claims and Allowed General
Unsecured Claims shall receive Distributions under the Plan on account of such claims solely
from the Distribution Trust in accordance with the terms of this Combined Disclosure Statement
and Plan. Such Distributions shall be in full and final satisfaction of such Claims, and neither the
- Distribution Trust, the Distribution Trustee, the Distribution Trust Beneficiaries, nor the holders
of such Claims shall have any recourse to the Debtor, the Reorganized Debtor, Crius, or the
respective directors, managers, employees, agents, representatives, advisors, attorneys, or
affiliates, or any of their successors or assigns, or any of their property or assets, on account of
such Claims or otherwise.

6. Reservation of Rights Regarding Claims

Except as otherwise explicitly provided in the Combined Disclosure Statement and Plan,
nothing herein shall affect the Debtor’s, the Reorganized Debtor’s, or the Distribution Trust’s
rights and defenses, both legal and equitable, with respect to any Claims, including, but not
limited to, all rights with respect to legal and equitable defenses to alleged rights of setoff or
recoupment. -

7 Special Provisions Regarding Insured Claims

(a) Distributions under the Combined Disclosure Statement and Plan to each holder of an
Insured Claim shall be in accordance with the treatment provided under the Combined
Disclosure Statement and Plan for General Unsecured Claims; provided, however, that the
maximum amount of any Distribution under the Combined Disclosure Statement and Plan on
account of an Allowed Insured Claim shall be limited to an amount equal to the applicable self-
insured retention under the relevant insurance policy; provided further, however, that, to the
extent a Holder has an Allowed Insured Claim, the amount of which exceeds the total coverage
available from the relevant insurance policies of the Debtor, such Holder shall have an Allowed
General Unsecured Claim in the amount by which such Allowed Insured Claim exceeds the
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coverage available from the Debtor’s insurance policies. Nothing in this section shall constitute
a waiver of any Causes of Action the Debtor may hold against any Person, including the Debtor’
insurance carriers; and nothing in this section is intended to, shall, or shall be deemed to preclude
any Holder of an Allowed Insured Claim from seeking and/or obtaining a Distribution or other
recovery from any insurer of the Debtor in addition to (but not in duplication of) any Distribution
such Holder may receive under the Combined Disclosure Statement and Plan; provided,
however, that the Debtor-does not waive, and expressly reserve its rights to assert that any
insurance coverage is property of the Estates to which it is entitled.

(b) The Combined Disclosure Statement and Plan shall not expand the scope of, or alter
in any other way, the rights and obligations of the Debtor’s insurers under their policies, and the
Debtor’s insurers shall retain any and all defenses to coverage that such insurers may have,
including the right to contest and/or litigate with any party, including the Debtor, the existence,
primacy and/or scope of available coverage under any alleged applicable policy. The Combined
Disclosure Statement and Plan shall not operate as a waiver of any other Claims the Debtor’s
insurers have asserted or may assert in any Proof of Claim or the Debtor’s rights and defenses to
such Proofs of Claim.

ARTICLE VII:

ACCEPTANCE OR REJECTION OF THE COMBINED
DISCLOSURE STATEMENT AND PLAN

A. Acceptance or Rejection by Class

1. Impaired Classes of Claims Entitled to Vote

Holders of Allowed Claims and Interests in each Impaired Class of Claims or Interests
and not otherwise deemed to reject the Combined Disclosure Statement and Plan are entitled to
vote as a Class to accept or reject the Combined Disclosure Statement and Plan. Accordingly,
only the votes of Holders of Claims in Class 2B, Class 3 and Class 4 shall be solicited with
respect to the Combined Disclosure Statement and Plan.

2. Acceptance by an Impaired Class

In accordance with section 1126(c) of the Bankruptcy Code, and except as provided in
section 1126(e) of the Bankruptcy Code, an Impaired Class of Claims shall have accepted the
Combined Disclosure Statement and Plan if the Combined Disclosure Statement and Plan is
accepted by the Holders of at least two-thirds (2/3) in dollar amount and more than one-half (1/2)
in number of the Allowed Claims in such Class that have timely and properly voted to accept or
reject the Combined Disclosure Statement and Plan.

3. Presumed Acceptances by Unimpaired Classes
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Class 1, Class 2A, Class 3 and Class 4 are Unimpaired under the Combined Disclosure
Statement and Plan. Under section 1126(f) of the Bankruptcy Code, Holders of such Unimpaired
Claims are conclusively presumed to have accepted the Combined Disclosure Statement and
Plan, and the votes of Holders of such Unimpaired Claims shall not be solicited.

4. Presumed Rejection by Impaired Class

Class 5 is Impaired under the Combined Disclosure Statement and Plan. Under section
1126(g) of the Bankruptcy Code, Holders of such Equity Interests do not receive or retain any
property under the Combined Disclosure Statement and Plan and are conclusively presumed to
have rejected the Combined Disclosure Statement and Plan, and the votes of Holders of such
Equity Interests shall not be solicited

B. Confirmation Pursuant to Section 1129(b) of the Bankruptcy Code

To the extent that any Impaired Class rejects the Combined Disclosure Statement and
Plan or is deemed to have rejected the Combined Disclosure Statement and Plan, the Debtor
reserves its rights to request Confirmation of the Combined Disclosure Statement and Plan, as it
may be modified from time to time, under section 1129(b) of the Bankruptcy Code. The Debtor
reserves the right to alter, amend, modify, revoke, or withdraw the Combined Disclosure
Statement and Plan, the Plan Supplement, or any schedule or exhibit, including to amend or
modify it to satisfy the requirements of section 1129(b) of the Bankruptcy Code, if necessary.

ARTICLE VIII:

MEANS FOR IMPLEMENTATION OF THE
COMBINED DISCLOSURE STATEMENT AND PLAN

A. Vesting of Estate Property

On the Effective Date, except as otherwise expressly provided in the Combined
Disclosure Statement and Plan or Confirmation Order, the Distribution Trust Assets shall
automatically vest in the Distribution Trust free and clear of all Claims, Liens and Interests.
Except for the Distribution Trust Assets or as otherwise expressly provided in the Combined
Disclosure Statement and Plan or in the Confirmation Order, pursuant to section 1123(b)(3) and
section 1141(b) and (c) of the Bankruptcy Code, on the Effective Date, all of the property and
assets of the Debtor shall automatically vest in the Reorganized Debtor, free and clear of all
Claims, Liens and Interests.

The Reorganized Debtor may operate its business and may use, acquire, and dispose of
such property free of any restrictions of the Bankruptcy Code, the Bankruptcy Rules, and the
Bankruptcy Court. As of the Effective Date, all such property of each Reorganized Debtor shall
be free and clear of all Claims, Liens and Interests, , and the Reorganized Debtor shall receive
the benefit of any and all discharges under the Bankruptcy Code and the Combined Disclosure
Statement and Plan.
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B. The Distribution Trust

1. Execution of Distribution Trust Agreement

On or prior to the Effective Date, the Debtor shall execute the Distribution Trust
Agreement, and shall take all other necessary steps to establish the Distribution Trust, which
shall be for the payment of Allowed Administrative Claims, Allowed Priority Claims, Allowed
Secured Claims, and for the benefit of the Distribution Trust Beneficiaries. In the event of any
conflict between the terms of this Article VIILB and the terms of the Distribution Trust
Agreement as such conflict relates to the establishment of the Distribution Trust, the terms of the
Combined Disclosure Statement and Plan shall govern. The Distribution Trust Agreement may
provide powers, duties and authorities in addition to those explicitly stated herein, but only to the
extent that such powers, duties, and authorities do not affect the status of the Distribution Trust
as a “liquidating trust” for United States federal income tax purposes and are not inconsistent
with the terms of this Combined Disclosure Statement and Plan.

2. Purpose of the Distribution Trust

The Distribution Trust shall be established for the sole purpose of liquidating and
distributing the assets of the Debtor contributed to such Distribution Trust in accordance with
Treas. Reg. § 301.7701-4(d), with no objective to continue or engage in the conduct of a trade or
business.

3. Distribution Trust. Assets

The Distribution Trust shall consist of the Distribution Trust Assets. On the Effective
Date, all of the Distribution Trust Assets shall transfer to and be vested in the Distribution Trust.

4. The Administration of the Distribution Trust and Authority and Powers of the
Distribution Trustee

The authorities and powers of the Distribution Trustee shall include, among other things,
the sole and full power, authority, and standing to prosecute, compromise, or otherwise resolve
the Distribution Trust Avoidance Actions and any other Claims and Causes of Action comprising
the Distribution Trust Assets. The Distribution Trust shall be administered by the Distribution
Trustee pursuant to the Distribution Trust Agreement and the Combined Disclosure Statement
and Plan. In the event of an inconsistency between the Combined Disclosure Statement and Plan
and the Distribution Trust Agreement as such conflict relates to anything other than the
establishment of the Distribution Trust, the Distribution Trust Agreement shall control. All
compensation for the Distribution Trustee and other costs of administration shall be paid from
the Distribution Trust Assets in accordance with the Distribution Trust Agreement. The
Reorganized Debtor shall have no liability for any fees, costs or expenses of the Distribution
Trust.
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The Debtor will identify the initial Distribution Trustee for the Distribution Trust in
connection with the Distribution Trust Agreement to be provided as part of the Plan Supplement,
subject to ratification by the Bankruptcy Court at the Confirmation Hearing. The approved
person shall serve as the Distribution Trustee upon execution of the Distribution Trust
Agreement at the Closing.

5. Mutual Cooperation

As the Debtor (or Reorganized Debtor) or the Distribution Trustee may reasonably
request, each shall use commercially reasonable efforts to cooperate with the other with respect
to the implementation of the Combined Disclosure Statement and Plan (including, without
limitation, the resolution of Disputed Claims, the determination of taxes and the preparation and
filing of tax returns), with all out-of-pocket expenses incurred by the Reorganized Debtor in
connection therewith being borne by the Distribution Trust; provided. however, that neither party
shall be required to (i) provide information, records or employees or other personnel under
circumstances which the providing party believes in its sole reasonable determination may waive
privilege, confidentiality or a similar protection or expose it to material liability to any person or
may prejudice any legal interest of the providing party, or (i) take any action that in the
providing party’s reasonable determination unreasonably interferes with its business.

6. Cash Investments

The Distribution Trustee may invest Cash (including any earnings thereon or proceeds
therefrom); provided, however, that such investments are investments permitted to be made by a
“liquidating trust” within the meaning of Treas. Reg. § 301.7701-4(d), as reflected therein, or
under applicable IRS guidelines, rulings or other controlling authorities.

7. Distributions to Holders of Claims and Distribution Trust Beneficiaries

® The Distribution Trustee shall be responsible for making all Distributions to
Holders of Allowed Administrative Claims, Allowed Priority Claims, Allowed Secured Claims,
and Allowed General Unsecured Claims, required to be made on or after the Effective Date
pursuant to the Combined Disclosure Statement and Plan.

(i) After payment in full (or reserving for payment in full) of all Administrative
Claims, Priority Claims and Secured Claims as and when Allowed, the Distribution Trustee shall
distribute to the Holders of Allowed General Unsecured Claims in Class 3 and Class 4 on
account of their Distribution Trust Interests, on at least a semi-annual basis, all Available Cash
(treating any permissible investment as Cash for this purpose), less such amounts that may be
reasonably necessary to (a) meet contingent liabilities and to maintain the value of the
Distribution Trust Assets during liquidation, (b) pay reasonably incurred or anticipated expenses
(including, without limitation, any taxes imposed on or payable by the Distribution Trust or in
respect of the Distribution Trust Assets, including with respect to Assets allocable to Disputed
Claims), or (c) satisfy other liabilities incurred or anticipated by such Distribution Trust in
accordance with the Combined Disclosure Statement and Plan or Distribution Trust Agreement;
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provided, however, that such Distribution Trustee shall not be required to make a Distribution
pursuant to this Article VIILB.7 of the Combined Disclosure Statement and Plan if such
Distribution Trustee determines that the expense associated with making the Distribution would
likely utilize a substantial portion of the amount to be distributed, thus making the Distribution
impracticable.

8. Federal Income Tax Treatment of Distribution Trust

Subject to definitive guidance from the IRS or a court of competent jurisdiction to the
contrary (including the receipt of an adverse determination by the IRS upon audit if not contested
by such Distribution Trustee), for all United States federal income tax purposes, all parties
(including, without limitation, the Debtor, the Distribution Trustee and Distribution Trust
Beneficiaries) shall treat the transfer of Distribution Trust Assets to the Distribution Trust as (1)
a transfer of Distribution Trust Assets (subject to any and all Allowed Administrative Claims,
Allowed Priority Claims, and Allowed Secured Claims, to the extent not satisfied by the Debtor
prior to the Effective Date, that are payable by the Distribution Trust pursuant to the Combined
Disclosure Statement and Plan) directly to Distribution Trust Beneficiaries (other than to the
extent Distribution Trust Assets are allocable to Disputed Claims), followed by (2) the transfer
by such beneficiaries to the Distribution Trust of Distribution Trust Assets in exchange for the
Distribution Trust Interests. Accordingly, except in the event of contrary definitive guidance,
Distribution Trust Beneficiaries shall be treated for United States federal income tax purposes as
the grantors and owners of their respective share of Distribution Trust Assets (other than such
Distribution Trust Assets as are allocable to Disputed Claims). The foregoing treatment shall
also apply, to the extent permitted by applicable law, for state and local income tax purposes.
For the avoidance of doubt, the term “party” as herein used shall not include the United States or
any agency or department thereof, or any officer or employee thereof acting in such capacity.

9. Tax Reporting

@) The Distribution Trustee shall file tax returns for the Distribution Trust treating
such Distribution Trust as a grantor trust pursuant to Treas. Reg. § 1.671-4(a). The Distribution
Trustee also shall annually send or otherwise provide to each holder of the Distribution Trust
Interest a separate statement regarding the receipts and expenditures of the Distribution Trust as
relevant for U.S. federal income tax purposes.

(ii) Allocations of Distribution Trust taxable income among Distribution Trust
Beneficiaries (other than taxable income allocable to any assets allocable to, or retained on
account of, Disputed Claims, if such income is otherwise taxable at the Distribution Trust) shall
be determined by reference to the manner in which an amount of Cash representing such taxable
income would be distributed (were such Cash permitted to be distributed at such time) if,
immediately prior to such deemed Distribution, the Distribution Trust had distributed all its
assets (valued at their tax book value, other than, if applicable, assets allocable to Disputed
Claims) to the holders of Distribution Trust Interests, adjusted for prior taxable income and loss
and taking into account all prior and concurrent Distributions from the Distribution Trust. -
Similarly, taxable loss of the Distribution Trust shall be allocated by reference to the manner in
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which an economic loss would be borne immediately after a hypothetical liquidating distribution
of the remaining Distribution Trust Assets. The tax book value of Distribution Trust Assets for
purpose of this paragraph shall equal their fair market value on the date Distribution Trust Assets
are transferred to the Distribution Trust, adjusted in accordance with tax accounting principles
prescribed by the IRC, the applicable Treasury Regulations, and other applicable administrative
and judicial authorities and pronouncements.

(iii) As soon as reasonably practicable after Distribution Trust Assets are transferred
to the Distribution Trust, the Distribution Trustee (in consultation with the Reorganized Debtor)
shall make a good faith valuation of Distribution Trust Assets. Such valuation shall be made
available from time to time to all parties to the Distribution Trust (including, without limitation,
the Debtor and Distribution Trust Beneficiaries), to the extent relevant to such parties for tax
purposes, and shall be used consistently by such parties for all United States federal income tax
purposes.

(iv) Subject to definitive guidance from the IRS or a court of competent jurisdiction to
the contrary (including the receipt by the Distribution Trustee of a private letter ruling if the
Distribution Trustee so requests one, or the receipt of an adverse determination by the IRS upon
audit if not contested by such Distribution Trustee), the Distribution Trustee (i) shall treat any
Distribution Trust Assets allocable to Disputed Claims as a “disputed ownership fund” governed
by Treas. Reg. § 1.468B-9 (and make any necessary elections with respect thereto) and (ii) to the
extent permitted by applicable law, shall report consistently for state and local income tax
purposes. All parties (including the Distribution Trustee, the Debtor and Distribution Trust
Beneficiaries) shall report for United States federal, state and local income tax purposes
consistently with the foregoing.

) The Distribution Trustee shall be responsible for payment, out of the Distribution
Trust Assets, of any taxes imposed on the Distribution Trust or its assets (including with respect
to assets allocable to Disputed Claims).

(vi) The Distribution Trustee may request an expedited determination of taxes of the
Distribution Trust, including any reserve for Disputed Claims, or of the Debtor as to whom the
Distribution Trust was established, under section 505(b) of the Bankruptcy Code for all tax
returns filed for, or on behalf of, such Distribution Trust or the Debtor for all taxable periods
through the dissolution of such Distribution Trust.

10. Dissolution

@) The Distribution Trustee and Distribution Trust shall be discharged or dissolved,
as the case may be, at such time as (i) all of the Distribution Trust Assets have been distributed
pursuant to the Combined Disclosure Statement and Plan and the Distribution Trust Agreement,
(ii) the Distribution Trustee determines, in its sole discretion, that the administration of any
remaining Distribution Trust Assets is not likely to yield sufficient additional Distribution Trust
proceeds to justify further pursuit, or (iii) all Distributions required to be made by the
Distribution Trustee under the Combined Disclosure Statement and Plan and the Distribution
Trust Agreement have been made; provided, however, that in no event shall the Distribution
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Trust be dissolved later than three (3) years from the creation of such Distribution Trust unless
the Bankruptcy Court, upon motion within the six-month period prior to the third (3rd)
anniversary (or within the six-month period prior to the end of an extension period), determines
that a fixed period extension (not to exceed three (3) years, together with any prior extensions,
without a favorable private letter ruling from the IRS or an opinion of counsel satisfactory to the
Distribution Trustee that any further extension would not adversely affect the status of the trust
as the Distribution trust for United States federal income tax purposes) is necessary to facilitate
or complete the recovery and liquidation of the Distribution Trust Assets.

(ii) If at any time the Distribution Trustee determines, in reliance upon such
professionals as the Distribution Trustee may retain, that the expense of administering the
Distribution Trust so as to make a final Distribution to Distribution Trust Beneficiaries is likely
to exceed the value of the assets remaining in such Distribution Trust, such Distribution Trustee
may apply to the Bankruptcy Court for authority to (i) reserve any amount necessary to dissolve
such Distribution Trust, (ii) donate any balance to a charitable organization (A) described in
section 501(c)(3) of the IRC, (B) exempt from United States federal income tax under section
501(a) of the IRC, (C) not a “private foundation™, as defined in section 509(a) of the IRC, and
(D) that is unrelated to the Debtor, such Distribution Trust, and any insider of such Distribution
Trustee, and (iii) dissolve such Distribution Trust.

C. The Reorganized Debtor

1. Continued Corporate Existence

The Reorganized Debtor will continue to exist after the Effective Date as a corporate
entity, with all of the powers of a corporation under applicable law in the jurisdiction in which
the Debtor is incorporated and pursuant to the New Corporate Governance Documents. After the
Effective Date, the Reorganized Debtor may operate its business and use, acquire, and dispose of
property without the supervision of the Bankruptcy Court, free of any restrictions of the
Bankruptcy Code or Bankruptcy Rules.

The New Corporate Governance Documents shall be consistent with section 1123(a)(6)
of the Bankruptcy Code, as applicable, and in form and substance acceptable to Crius.

2. Management and Board of Directors

The members of the board of directors of the Debtor existing immediately before the
Effective Date shall be deemed to have resigned immediately prior to the Effective Date. Crius
shall designate three (3) new members for the board of directors of the Reorganized Debtor
whose identities shall be disclosed at or before the Confirmation Hearing.

Subject to the Reorganized Debtor’s contractual agreements and obligations entered into
and arising on and after the Effective Date and applicable non-bankruptcy law based upon facts
and circumstances arising on and after the Effective Date, no director, officer, employee,
consultant, or agent of the Debtor is entitled to continued employment or engagement, and, if
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employed, each is an at-will employee and is not entitled to any severance, termination, or other
payment in connection with a termination of services.

3. Corporate Action

On the Effective Date, the adoption and filing of the New Corporate Governance
Documents, the appointment of officers of the Reorganized Debtor, and all actions contemplated
by the Combined Disclosure Statement and Plan will be authorized and approved in all respects
pursuant to the Combined Disclosure Statement and Plan and without any requirement for
further action by the Debtor or Reorganized Debtor, the board of directors or stockholders. On
the Effective Date, pursuant to section 1142(b) of the Bankruptcy Code and Section 303 of the
Delaware General Corporation Law, the appropriate officers or directors of the Reorganized
Debtor will be authorized and directed to issue, execute, and deliver the agreements, documents,
securities, and instruments contemplated by the Combined Disclosure Statement and Plan with
like effect as if exercised and taken by unanimous action of the directors and stockholders of the
Debtor.

4, Effectuating Documents; Further Transactions

Any officer of the Reorganized Debtor, as designated, shall be authorized, on behalf of
the Reorganized Debtor, to execute, deliver, file, or record such contracts, instruments, releases,
indentures, and other agreements or documents, and take such actions as may be necessary or
appropriate to effectuate and further evidence the terms and conditions of the Combined
Disclosure Statement and Plan. The Secretary or Assistant Secretary of the Reorganized Debtor,
as the case may be, shall be authorized to certify or attest to any of the foregoing actions. The
Distribution Trustee shall be authorized, on behalf of the Distribution Trust, to execute, deliver,

file, or record such contracts, instruments, releases, indentures, and other agreements or

documents, and take such actions as may be necessary or appropriate to effectuate and further
evidence the terms and conditions of the Combined Disclosure Statement and Plan and
Distribution Trust Agreement. On the Effective Date, pursuant to sections 1123 and 1141 of the
Bankruptcy Code and section 303 of the Delaware General Corporation Law, the Debtor or the
Reorganized Debtor may transfer any or all of its assets to one or more subsidiaries (including
subsidiaries that are newly-formed for such purpose) without any further notice, action, third-
party consents, court order or process of any kind.

D. Preservation of Rights of Action

Unless any Claims against a Person are expressly waived, relinquished, exculpated,
released, compromised, transferred to the Distribution Trust or settled in the Combined
Disclosure Statement and Plan or by a Final Order, in accordance with section 1123(b) of the
Bankruptcy Code, the Reorganized Debtor shall retain and may enforce all rights to commence
and pursue any and all causes of action, whether arising before or after the Petition Date, and the
Reorganized Debtor’s rights to commence, prosecute or settle such causes of action shall be
preserved notwithstanding the occurrence of the Effective Date.

E. Exemption From Transfer Taxes
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The Plan and the Confirmation Order provide for (a) the issuance, transfer or exchange of
notes, debt instruments and equity securities under or in connection with the Combined
Disclosure Statement and Plan; (b) the creation, assignment, recordation or perfection of any
lien, pledge, other security interest or other instruments of transfer; (c) the making or assignment
of any lease; (d) the creation, execution and delivery of any agreements or other documents
creating or evidencing the formation of the Reorganized Debtor or the issuance or ownership of
any interest in the Reorganized Debtor; or (¢) the making or delivery of any deed or other
instrument of transfer under the Combined Disclosure Statement and Plan in connection with the
vesting of the Debtor’s assets in the Reorganized Debtor or the Distribution Trustee pursuant to
or in connection with the Combined Disclosure Statement and Plan, including, without
limitation, merger agreements, stock purchase agreements, agreements of consolidation,
restructuring, disposition, liquidation or dissolution, and transfers of tangible property. Pursuant
to section 1146 of the Bankruptcy Code and the Combined Disclosure Statement and Plan, any
such act described or contemplated in the Combined Disclosure Statement and Plan will not be
subject to any stamp tax, transfer tax, filing or recording tax, or other similar tax.

F. The Closing

The following actions shall occur at or before the closing of the transactions required and
contemplated under the Combined Disclosure Statement and Plan (the “Closing™) (unless
otherwise specified), and shall be effective on the Effective Date:

@) Execution of Documents and Corporate Action. The Debtor shall execute
and deliver all documents and perform all actions reasonably contemplated with respect
to implementation of the Combined Disclosure Statement and Plan. An officer of the
Debtor, as appropriately designated, is authorized (i) to execute on behalf of the Debtor,
in a representative capacity and not individually, any documents or instruments after the
Confirmation Date or at the Closing that may be necessary to consummate the Combined
Disclosure Statement and Plan and (ii) to undertake any other action on behalf of the
Debtor to consummate the Combined Disclosure Statement and Plan. Each of the matters
provided for under the Combined Disclosure Statement and Plan involving the corporate
structure of the Debtor or corporate action to be taken by or required of the Debtor will,
as of the Effective Date, be deemed to bave occurred and be effective as provided herein,
and shall be authorized, approved, and (to the extent taken before the Effective Date)
ratified in all respects without any requirement of further action by stockholders,
creditors, or directors of the Debtor.

b) Cancellation of Equity Interests and Issuance of New Equity. On the
Effective Date, all existing Equity Interests of Debtor shall be retired, cancelled,
extinguished and/or discharged in accordance with the terms of the Combined Disclosure
Statement and Plan, and 100% of the New Equity of the Reorganized Debtor shall be
issued, free and clear of all Liens, Claims and Interests, to Crius.

© Execution and Ratification of the Distribution Trust Agreement. On the
Effective Date, the Distribution Trust Agreement shall be executed by all parties thereto.
The Distribution Trust Agreement shall be provided in the Plan Supplement. Each

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization

-58-



Case 16-12098-BLS Doc 281-1 Filed 04/24/17 Page 69 of 122
Case 16-12098-BLS Doc 236 Filed 03/29/17 Page 68 of 117

Holder of a Claim to receive any Distribution from the Distribution Trust shall be deemed
to have ratified and become bound by the terms and conditions of the Distribution Trust
Agreement.

(d) Transfer of Distribution Trust Assets. All property of the Debtor
constituting the Distribution Trust Assets shall be conveyed and transferred by the Debtor
to the Distribution Trust free and clear of all Liens, Claims and Interests except as
expressly set forth herein.

(e) Transfer of Professional Fee Reserve. The Professional Fee Reserve shall
be transferred to a trust account established by counsel to the Debtor to be disbursed in
accordance with this Combined Disclosure Statement and Plan and orders of the
Bankruptcy Court.

ARTICLE IX:

TREATMENT OF EXECUTORY CONTRACTS, UNEXPIRED LEASES
AND WARRANTIES

A. Assumption and Rejection of Executory Contracts and Unexpired Leases

Except as otherwise provided in the Combined Disclosure Statement and Plan, or in any
contract, instrument, release, indenture, or other agreement or document entered into in
connection with the Combined Disclosure Statement and Plan, as of the Effective Date, the
Debtor shall be deemed to have rejected each pre-petition written Executory Contract and
Unexpired Lease to which it is a party unless such Executory Contract or Unexpired Lease (a)
was previously assumed or rejected upon motion by a Final Order, (b) previously expired or
terminated pursuant to its own terms, (c) is listed on the Schedule of assumed contracts and
Jeases to be provided with the Plan Supplement (the “Schedule of Assumed Contracts”), or (d)
is the subject of a pending motion to assume, to assume on modified terms, or to assume and
assign Filed by the Debtor on or before the Confirmation Date. The Debtor reserves the right, at
any time prior to the Effective Date, to add or remove any Executory Contract or Unexpired
Lease to or from the Schedule of Assumed Contracts. The final Schedule of Assumed Contracts
shall be filed with the Bankruptcy Court promptly following the Effective Date. All Executory
Contracts and Unexpired Leases removed from the Schedule of Assumed Contracts prior to the
Effective Date shall be deemed rejected under section 365(a) of the Bankruptcy Code and this
Combined Disclosure Statement and Plan. All Executory Contracts and Unexpired Leases
included within the final Schedule of Assumed Contracts shall be deemed assumed under section
365(a) of the Bankruptcy Code and this Combined Disclosure Statement and Plan.

The Confirmation Order shall constitute an order of the Bankruptcy Court under section
365(a) of the Bankruptcy Code approving the rejection or assumption of pre-petition Executory
Contracts and Unexpired Leases described above, as of the Effective Date. Notwithstanding
anything to the contrary herein, the Debtor and the Reorganized Debtor reserve the right to assert
that any license, franchise and partially performed contract is a property right and not an
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Executory Contract. Contracts or leases entered into after the Petition Date will be performed by
the Reorganized Debtor in the ordinary course of business.

Notwithstanding anything to the contrary in any contract, agreement or lease to which the
Reorganized Debtor is a party, (a) the transactions contemplated by the Combined Disclosure
Statement and Plan and (b) the consequences of the Combined Disclosure Statement and Plan’s
implementation shall not trigger any change in control or similar provisions and shall not be
voided by any restraints against assignment in any contract, agreement or lease governed by the
Combined Disclosure Statement and Plan. The Confirmation Order shall constitute an order of
the Bankruptcy Court approving all such assumption and rejections pursuant to section 365 of
the Bankruptcy Code.

B. Cure Rights for Executory Contracts and Unexpired Leases Assumed Under
Combined Disclosure Statement and Plan

Any monetary amounts by which each Executory Contract and Unexpired Lease to be
assumed pursuant to the Combined Disclosure Statement and Plan is in default shall be satisfied,
under section 365(b)(1) of the Bankruptcy Code, by Cure. If there is a dispute regarding (a) the
nature or amount of any Cure, (b) the ability of any Reorganized Debtor to provide “adequate
assurance of future performance” (within the meaning of section 365 of the Bankruptcy Code)
under the contract or lease to be assumed, or (c) any other matter pertaining to assumption, Cure
shall occur following the entry of a Final Order by the Bankruptcy Court resolving the dispute
and approving the assumption, as the case may be; provided, however, that the Debtor or
Reorganized Debtor, as applicable, shall be authorized to reject any Executory Contract or
Unexpired Lease to the extent the Debtor or Reorganized Debtor, in the exercise of its sound
business judgment, concludes that the amount of the Cure obligation as determined by such Final
Order, renders assumption of such Executory Contract or Unexpired Lease unfavorable to the
Debtor or Reorganized Debtor. Cure Amounts were determined in accordance with the Bidding
Procedures Order and are listed in the Plan Supplement, which shall be Filed at least ten (10)
days prior to the Confirmation Hearing. If no Cure amount for an assumed Executory Contract
or Unexpired Lease is listed in the Plan Supplement, the Cure amount shall be deemed to be $0
in accordance with the Bidding Procedures Order.

C. Rejection Damages Bar Date for Rejections Pursuant to Combined Disclosure
Statement and Plan :

If the rejection of an Executory Contract or Unexpired Lease pursuant to the Combined
Disclosure Statement and Plan results in a Claim, then such Claim shall be forever barred and
shall not be enforceable against the Distribution Trust unless a Proof of Claim is Filed with the
claims agent and served upon counsel to the Distribution Trust within thirty (30) days after entry
of the Confirmation Order. The foregoing applies only to Claims arising from the rejection of an
Executory Contract or Unexpired Lease; any other Claims held by a party to a rejected contract
or lease shall have been evidenced by a Proof of Claim Filed by earlier applicable Bar Dates or
shall be barred and unenforceable.

D. Certain Indemnification Obligations Owed by Debtor
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(a) Indemnification obligations owed to directors, officers, and employees of the Debtor
(or the Estate) who served or were employed by the Debtor as of and after the Petition Date,
excluding (i) claims resulting from gross negligence, willful misconduct, breach of fiduciary
duty, self-interested transactions or intentional tort and (ii) claims arising from actions, events or
circumstances prior to the Petition Date, shall be deemed to be, and shall be assumed to the
extent of available insurance proceeds under applicable insurance policies, and otherwise shall
be deemed rejected. Notwithstanding the foregoing, the Reorganized Debtor shall not assume
any indemnification obligations exceeding available insurance proceeds or any claim for
liability, reimbursement obligations, contributions or indemnity concerning the contractual
obligations of directors or officers of the Debtor, including, without limitation, the contractual
guaranties.

(b) All indemnification obligations of the Debtor owed to directors, officers, and
employees who served or were employed by the Debtor on or prior to, but not after, the Petition
Date shall be deemed assumed by the Distribution Trust, to be satisfied solely from and to the
extent of the Runoff Policy (and, for the avoidance of doubt, shall not be satisfied, in whole or in
part, from any other Distribution Trust Assets). All other Indemnification Obligations will be
deemed to be, and will be treated as though they are Executory Contracts that are rejected
pursuant to section 365 of the Bankruptcy Code under the Plan.

E. Continuing Obligations Owed to Debtor

(a) Any confidentiality agreement entered into between the Debtor and any other Person
requiring the parties to maintain the confidentiality of each other’s proprietary information shall
be deemed to be, and shall be treated as though it is, an Executory Contract that is assumed and
assigned pursuant to section 365 of the Bankruptcy Code and this Article IX of the Combined
Disclosure Statement and Plan.

(b) Any indemnity agreement entered into between the Debtor and any other Person
requiring the supplier to provide insurance in favor of the Debtor, to warrant or guarantee such
supplier’s goods or services, or to indemnify the Debtor for claims arising from the goods or
services shall be deemed to be, and shall be treated as though it is, an Executory Contract that is
assumed and assigned pursuant to section 365 of the Bankruptcy Code and this Article IX of the
Combined Disclosure Statement and Plan; provided, however, that if any party thereto asserts
any Cure, at the election of the Debtor such agreement shall not be deemed assumed, and shall
instead be rejected pursuant to section 365 of the Bankruptcy Code under the Combined
Disclosure Statement and Plan.

(¢) Continuing obligations of third parties to the Debtor under insurance policies,
contracts, or leases that have otherwise ceased to be executory or have otherwise expired on or
prior to the Effective Date, including, without limitation, continuing obligations to pay insured
claims, to defend against and process claims, to refund premiums or overpayments, to provide
indemnification, contribution or reimbursement, to grant rights of first refusal, to maintain
confidentiality, or to honor releases, shall continue and shall be binding on such third parties
notwithstanding any provision to the contrary in the Combined Disclosure Statement and Plan,
unless otherwise specifically terminated by the Debtor or by order of Bankruptcy Court.
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(d) To the extent any insurance policy under which the insurer has a continuing
obligation to pay the Debtor or a third party on behalf of the Debtor is held by the Bankruptcy
Court to be an Executory Contract, such insurance policy (other than the Runoff Policy) shall be
treated as though it is an Executory Contract that is assumed pursuant to section 365 of the
Bankruptcy Code and this Article IX of the Combined Disclosure Statement and Plan. Any Cure
under or related to any such insurance policies or related insurance agreements shall be satisfied
as provided in this Combined Disclosure Statement and Plan; provided. however, that at the
election of the Debtor or Reorganized Debtor, the Debtor may reject such insurance policy
pursuant to section 365 of the Bankruptcy Code under the Combined Disclosure Statement and
Plan.

F. Limited Extension of Time to Assume or Reject

(a) In the event of a dispute as to whether a contract or lease is executory or unexpired,
the right of the Debtor or the Reorganized Debtor to move to assume or reject such contract or
lease shall be extended until the date that is thirty (30) days after entry of a Final Order by the
Bankruptcy Court determining that the contract or lease is executory or unexpired.

(b) In the event the Debtor or the Reorganized Debtor becomes aware after the
Confirmation Date of the existence of an Executory Contract or Unexpired Lease that was not
included in the Schedules, the right of the Reorganized Debtor to move to assume or reject such
contract or lease shall be extended until the date that is thirty (30) days after the date on which
the Reorganized Debtor receives written notice of the existence and terms of such contract or
lease (an “Unknown Contract”). Such Unknown Contract may be assumed or rejected by the
Reorganized Debtor.

G. Post-petition Contracts and Leases

The Debtor shall not be required to assume or reject any contract or lease entered into by
the Debtor after the Petition Date. Any such contract or lease shall continue in effect in
accordance with its terms after the Effective Date, unless the Reorganized Debtor has obtained a
Final Order of the Bankruptcy Court approving rejection or other termination of such contract or
lease. Contracts or leases entered into after the Petition Date will be performed by the
Reorganized Debtor in the ordinary course of its business.

H. Treatment of Claims Arising from Assumption or Rejection

All Allowed Claims for Cure arising from the assumption of any Executory Contract or
Unexpired Lease shall be treated as Administrative Claims pursuant to Article VI of the
Combined Disclosure Statement and Plan; all Allowed Claims arising from the rejection of an
Executory Contract or Unexpired Lease shall be treated, to the extent applicable, as General
Unsecured Claims, unless otherwise ordered by Final Order of the Bankruptcy Court; and all
other Allowed Claims relating to an Executory Contract or Unexpired Lease shall have such
status as they may be entitled to under the Bankruptcy Code as determined by Final Order of the
Bankruptcy Court. As more fully set forth in Article X, the Distribution Trustee shall fund the
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Administrative Claims Reserve to account for Allowed Claims for Cure and shall pay
Distributions on account of Allowed Administrative Claims.

ARTICLE X:

PROVISIONS GOVERNING DISTRIBUTIONS

A. Distributions for Allowed Claims

1. In General

Except as otherwise provided by the Combined Disclosure Statement and Plan with
respect to (a) the distribution of New Equity and (b) payment from the Professional Fee Reserve,
after the Effective Date all Distributions required to be made under the Combined Disclosure
Statement and Plan shall be made by the Distribution Trustee from the Distribution Trust.

2. Distributions on Allowed Claims Only

Distributions from the Distribution Trust shall be made only from Available Cash to
holders of Distribution Trust Interests on account of such holder’s Allowed Claims. Until a
Disputed Claim becomes an Allowed Claim in its entirety, the holder of that Disputed Claim
shall not receive any Distribution from the Distribution Trust.

3. Place and Manner of Payments of Distributions

Except as otherwise specified in the Combined Disclosure Statement and Plan,
Distributions from Available Cash shall be made by mailing such Distribution to the Creditor at
the address listed in any proof of claim filed by the Creditor or at such other address as such
Creditor shall have specified for payment purposes in a written notice received by the
Distribution Trustee at least twenty (20) days before a Distribution Date. If a Creditor has not
filed a proof of claim or interest or sent the Distribution Trustee a written notice of payment
address, then the Distribution(s) for such Creditor will be mailed to the address identified in the
Schedules of Assets and Liabilities. The Distribution Trustee shall distribute any Cash by wire,
check, or such other method as it deems appropriate under the circumstances. Before receiving
any Distributions, all Creditors, at the request of the Distribution Trustee, must provide written
notification of their respective Federal Tax Identification Numbers or Social Security Numbers
to the Distribution Trustee; otherwise, the Distribution Trustee may suspend Distributions to any
Creditors who have not provided their Federal Tax Identification Numbers or Social Security
Numbers.

4. Undeliverable Distributions

If a Distribution made from Available Cash to any Creditor is returned as undeliverable,
the Distribution Trustee shall use reasonable efforts to determine such Creditor’s then current
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address. If the Distribution Trustee cannot determine, or is not notified of, a Creditor’s then
current address within three months after the Effective Date, the Distribution reserved for such
Creditor shall be deemed an unclaimed Distribution, and Article X.A.5—“Unclaimed
Distributions” shall be applicable thereto.

5. Unclaimed Distributions

If the current address for a Creditor entitled to a Distribution from Available Cash under
the Combined Disclosure Statement and Plan has not been determined within three months after
the Effective Date or such Creditor has otherwise not been located or submitted a valid Federal
Tax Identification Number or Social Security Number to the Distribution Trustee, then such
Creditor (i) shall no longer be a Creditor and (ii) shall be deemed to have released such Claim.

6. Withholding

In connection with the Combined Disclosure Statement and Plan, any party issuing any
instrument or making any Distribution described in the Combined Disclosure Statement and Plan
shall comply with all applicable withholding and reporting requirements imposed by any federal,
state, or local taxing authority, and all Distributions and all related agreements shall be subject to
any such withholding or reporting requirements. Notwithstanding the foregoing, each Holder of
an Allowed Claim or any other Person that receives a Distribution shall have responsibility for
any taxes imposed by any Governmental Unit, including, without limitation, income,
withholding, and other taxes, on account of such Distribution. Any party issuing any instrument
or making any Distribution has the right, but not the obligation, to not make a Distribution until
such Holder has made arrangements satisfactory to such issuing or disbursing party for payment
of any such tax obligations. The Distribution Trustee, in the exercise of its sole discretion and
judgment, may enter into agreements with taxing or other authorities for the payment of such
amounts that may be withheld in accordance with the provisions of this section. Any party
entitled to receive any property as an issuance or distribution under the Combined Disclosure
Statement and Plan shall, upon request, by the Debtor or Distribution Trustee, as applicable,
provide an appropriate Form W-9 or (if the payee is a foreign Person) Form W-8. If such request
is made and such party fails to comply before the date that is 180 days after the request is made,
the amount of such Distribution shall irrevocably revert to the Debtor or Distribution Trust, as
applicable, and any Claim in respect of such Distribution shall be discharged and forever barred
from assertion against the Debtor, the Distribution Trust and their respective property.

7. Procedures Regarding Distributions from the Distribution Trust

Procedures regarding Distributions from the Distribution Trust to Holders of Classes 2B,
3 and 4 Allowed General Unsecured Claims shall be governed by the Distribution Trust
Agreement. ‘ ‘

8. Allocation of Distributions Between Principal and Interest
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Except as otherwise provided in this Plan, to the extent that any Claim entitled to a
distribution under the Combined Disclosure Statement and Plan is comprised of indebtedness
and accrued but unpaid interest thereon, such distribution shall be allocated to the principal
amount (as determined for U.S. federal income tax purposes) of the Claim first, and then to
accrued but unpaid interest.

9. Accounts; Escrows; Reserves

The Debtor or Distribution Trustee will, subject to and in accordance with the provisions
of the Combined Disclosure Statement and Plan, (a) establish one or more general accounts into
which shall be deposited all funds not required to be deposited into any other account, reserve or
escrow, (b) create, fund and withdraw funds from, as appropriate, the Administrative Claims
Reserve, and the Professional Fee Reserve and (c) if practicable, invest any Cash that is withheld
as the applicable Claims reserve in an appropriate manner to ensure the safety of the investment.
Nothing in the Combined Disclosure Statement and Plan shall be deemed to entitle the Holder of
a Disputed Claim to post-petition interest on such Claim, however.

10. Administrative Claims Reserve

Under the Combined Disclosure Statement and Plan, on the Effective Date (or as soon
thereafter as is practicable), the Debtor or the Distribution Trustee will create and fund the
Administrative Claims Reserve in the initial amount budgeted to be used by the Distribution
Trustee to pay Distributions on account of Allowed Administrative Claims. In the event that any
Cash remains in the Administrative Claims Reserve after payment of all Allowed Administrative
Claims to be paid thereunder, such Cash will be distributed to the Reorganized Debtor.

11.  Professional Fee Reserve

On the Effective Date, the Debtor will transfer cash to the Professional Fee Reserve, in an
amount not in excess of that permitted in the approved budget under the DIP Facility for the
payment of accrued but unpaid Professional Fees as of the Effective Date, to be held in Debtor’s
counsel trust account, which amount will be used to pay Allowed Professional Fee Claims held
by any professionals of the Debtor. In the event that any Cash remains in the Professional Fee
Reserve after payment of all Allowed Professional Fee Claims, such Cash will be distributed to
the Reorganized Debtor.

B. Procedures for Resolution of Disputed Claims

1. Right to Object to Claims

The Distribution Trustee shall have the authority, but not the obligation, to object to,
litigate, and settle, the amount, priority or the extent of any Administrative Claim, Secured
Claim, Priority Tax Claim, Priority Non-Tax Claim, or General Unsecured Claim.
Notwithstanding anything to the contrary in the Combined Disclosure Statement and Plan,
subject to the terms and conditions set forth in the Distribution Trust Agreement, and
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notwithstanding any requirements that may be imposed pursuant to Bankruptcy Rule 9019,
except insofar as a Claim is Allowed under the Combined Disclosure Statement and Plan on and
after the Effective Date, the Distribution Trustee shall have the authority, but not the obligation,
to: (1) file, withdraw or litigate to judgment objections to and requests for estimation of Claims;
(2) settle or compromise any Disputed Claim without any further notice to or action, order or
approval by the Bankruptcy Court; and (3) administer and adjust the Claims register to reflect
any such settlements or compromises without any further notice to or action, order or approval
by the Bankruptcy Court. The Distribution Trustee shall succeed to any pending objections to
Claims filed by the Debtor prior to the Effective Date, and shall have and retain any and all
rights and defenses the Debtor had immediately prior to the Effective Date with respect to any
Disputed Claim, including the causes of action retained under the Combined Disclosure
Statement and Plan. The Reorganized Debtor shall provide commercially reasonable assistance
and cooperation to the Distribution Trustee in connection with the Distribution Trustee’s
prosecution of objections to Claims, including, without limitation, access to the books and
records of the Debtor or the Reorganized Debtor (as the case may be) and other information
reasonably requested by the Distribution Trustee to enable the Distribution Trustee to perform its
obligations under the Distribution Trust Agreement, with all out-of-pocket expenses incurred by
the Reorganized Debtor in connection therewith being borne by the Distribution Trust.

2. Deadline for Objecting to Claims

Objections by any Person to any Claims must be filed with the Bankruptcy Court, and a
copy of the objection must be served on the subject Creditor before the objection deadline
applicable to such Claim (unless such period is further extended by subsequent orders of the
Bankruptcy Court); otherwise such Claims shall be deemed Allowed in accordance with section
502 of the Bankruptcy Code. The objection shall notify the Creditor of the deadline for
responding to such objection.

3. Deadline for Responding to Claim Objections

Within 30 days after service of an objection, or such other date as is indicated on such
objection or the accompanying notice thereof in accordance with applicable Bankruptcy Rules or
order of the Bankruptcy Court, the Creditor whose Claim was objected to must file a written
response to the objection with the Bankruptcy Court and serve a copy on the Distribution
Trustee. Failure to file a written response within the prescribed time period shall constitute a
waiver and release of that portion of the subject Claim that was subject to the objection, and shall
cause the Bankruptcy Court to enter a default judgment against the non- responding Creditor or
granting the relief requested in the claim objection.

4. Right to Request Estimation of Claims

Pursuant to section 502(c) of the Bankruptcy Code, the Reorganized Debtor or the
Distribution Trustee may request estimation or liquidation of any Disputed Claim that is
contingent or unliquidated or any Disputed Claim arising from a right to an equitable remedy or
breach of performance.
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ARTICLE XI:

PROCEDURES FOR RESOLVING DISPUTED., CONTINGENT, AND UNLIOQUIDATED
CLAIMS AND DISTRIBUTIONS WITH RESPECT THERETO

A. Prosecution of Objections to Claims

1. Objections to Claims; Estimation Proceedings

Except as set forth in the Combined Disclosure Statement and Plan or any applicable
Bankruptcy Court order, all objections to Claims must be Filed and served on the Holders of
such Claims by the applicable Claims Objection Bar Date, as the same may be extended by the
Bankruptcy Court. If a timely objection has not been Filed to a Proof of Claim or the Schedules
have not been amended with respect to a Claim that (i) was Scheduled by the Debtor but (ii) was
not Scheduled as contingent, unliquidated, and/or disputed, the Claim to which the Proof of
Claim or Scheduled Claim relates will be treated as an Allowed Claim if such Claim has not
been allowed earlier. No payments or Distributions shall be made on account of a Claim until
such Claim becomes an Allowed Claim in full. Notice of any motion for an order extending any
Claims Objection Bar Date shall be required to be given only to those Persons or Entities that
have requested notice in the Chapter 11 Case, or to such Persons as the Bankruptcy Court shall
order.

The Debtor (prior to the Effective Date) or Distribution Trustee may, at any time, request
that the Bankruptcy Court estimate any contingent or unliquidated Claim pursuant to section
502(c) of the Bankruptcy Code, regardless of whether the Debtor or the Distribution Trustee has
previously objected to such Claim or whether the Bankruptcy Court has ruled on any such
objection, and the Bankruptcy Court shall retain jurisdiction to estimate any Claim at any time
during litigation concerning any objection to any Claim, including during the pendency of any
appeal relating to any such objection. In the event the Bankruptcy Court so estimates any
contingent or unliquidated Claim, that estimated amount shall constitute either the Allowed
amount of such Claim or a maximum limitation on such Claim, as determined by the Bankruptcy
Court, as applicable. If the estimated amount constitutes a maximum limitation on such Claim,
the Disbursing Agent may elect to pursue any supplemental proceedings to object to any ultimate
payment on such Claim. All of the aforementioned Claims objection, estimation, and resolution
procedures are cumulative and are not necessarily exclusive of one another. Claims may be
estimated and thereafter resolved by any permitted mechanisms.

The Distribution Trustee will have no obligation to review and/or respond to any Claim
that is not Filed by the applicable Bar Date unless: (i) the filer has obtained an order from the
Bankruptcy Court authorizing it to File such Claim; or (ii) the Distribution Trustee has consented
to the Filing of such Claim in writing.

2. Authority to Prosecute Objections

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization

-67 -



Case 16-12098-BLS Doc 281-1 Filed 04/24/17 Page 78 of 122
Case 16-12098-BLS Doc 236 Filed 03/29/17 Page 77 of 117

After the Effective Date, only the Distribution Trustee shall have the authority to File
objections to Claims and to settle, compromise, withdraw, or litigate to judgment objections to
Claims, including, without limitation, Claims for reclamation under section 546(c) of the
Bankruptcy Code. The Distribution Trustee may settle or compromise any Disputed Claim
without approval of the Bankruptcy Court.

B. Treatment of Disputed Claims

1. No Distribution Pending Allowance

Notwithstanding any other provisions of the Combined Disclosure Statement and Plan,
no payments or Distributions will be made on account of a Disputed Claim or, if less than the
entire Claim is a Disputed Claim, the portion of a Claim that is Disputed, until such Disputed
Claim becomes an Allowed Claim.

2. Distributions on Accounts of Disputed Claims Once They are Allowed

The Disbursing Agent shall, on the applicable Distribution Dates, make Distributions on
account of any Disputed Claim that has become an Allowed Claim. Such Distributions shall be
made pursuant to the provisions of the Combined Disclosure Statement and Plan governing the
applicable Class. Such Distributions shall be based upon the Distributions that would have been
made to the Holder of such Claim under the Combined Disclosure Statement and Plan if the
Disputed Claim had been an Allowed Claim on the Effective Date in the amount ultimately
Allowed.

C. Provisions for Disputed Claims

On the Effective Date and on each subsequent Distribution Date, the Distribution Trustee
or Disbursing Agent shall withhold on a Pro Rata basis from property that would otherwise be
distributed to Classes of Claims entitled to Distributions under the Combined Disclosure
Statement and Plan on such date, in a separate Disputed Claims Reserve, such amounts or
property as may be necessary to equal one hundred percent (100%) of Distributions to which
Holders of such Disputed Claims would be entitled under this Combined Disclosure Statement
and Plan if such Disputed Claims were allowed in their Disputed Claims Amount. The
Distribution Trustee or Disbursing Agent may request, if necessary, estimation for any Disputed
Claim that is contingent or unliquidated, or for which the Distribution Trustee or Disbursing
Agent determine to reserve less than the Face Amount. The Distribution Trustee or Disbursing
Agent shall withhold the applicable portion of the Disputed Claims Reserve with respect to such
Claims based upon the estimated amount of each such Claim as estimated by the Bankruptcy
Court. If the Distribution Trustee or Disbursing Agent elects not to request such an estimation
from the Bankruptcy Court with respect to a Disputed Claim that is contingent or unliquidated,
the Distribution Trustee or Disbursing Agent shall withhold the applicable Disputed Claims
Reserve based upon the good faith estimate of the amount of such Claim by the Distribution
Trustee or Disbursing Agent. If practicable, the Distribution Trustee or Disbursing Agent will
invest any Cash that is withheld as the applicable Disputed Claims Reserve in an appropriate
manner to ensure the safety of the investment. Nothing in this Combined Disclosure Statement
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and Plan shall be deemed to entitle the Holder of a Disputed Claim to post-petition interest on
such Claim, however.

D. Accounts; Escrows; Reserves

The Distribution Trustee and Disbursing Agent shall, subject to and in accordance with
the provisions of this Combined Disclosure Statement and Plan (a) establish one or more general
accounts into which shall be deposited all funds not required to be deposited into any other
account, reserve or escrow, (b) create, fund and withdraw funds from, as appropriate, the
Administrative Claims Reserve, and the Professional Fee Reserve and (c) if practicable, invest
any Cash that is withheld as the applicable claims reserve in an appropriate manner to ensure the
safety of the investment. Nothing in this Combined Disclosure Statement and Plan shall be
deemed to entitle the Holder of a Disputed Claim to post-petition interest on such Claim,
however.

1. Administrative Claims Reserve

On the Effective Date (or as soon thereafter as is practicable), the Distribution Trustee or
Disbursing Agent shall create and fund the Administrative Claims Reserve in the amount
budgeted to be used by the Disbursing Agent to pay Distributions on account of Allowed
Administrative Claims, including Claims under section 503(b)(9) and any required Cure. To the
extent necessary to fund payments to Allowed Claims thereunder, the funds in the
Administrative Claims Reserve shall be periodically replenished by the Disbursing Agent in such
amounts as may be determined by the Disbursing Agent in its sole discretion. The Disbursing
Agent shall be obligated to pay all Allowed Claims designated to be paid from the proceeds of
the Administrative Claims Reserve thereunder in excess of the amounts actually deposited in the
Administrative Claims Reserve. In the event that any Cash remains in the Administrative Claims
Reserve after payment of all Allowed Claims to be paid thereunder, such Cash shall be
distributed to the Reorganized Debtor.

2. Professional Fee Reserve

The Debtor or Disbursing Agent shall create and fund the Professional Fee Reserve on
the Effective Date (or as soon thereafter as is practicable) in the amount of the budgeted but
unpaid Professional fees projected through the Effective Date, which amount shall be used to pay
Allowed Professional Fee Claims held by any professionals working on behalf of the Debtor.
The Disbursing Agent shall be obligated to pay all Allowed Professional Fee Claims even if in
excess of the amounts actually deposited in the Professional Fee Reserve. In the event that any
Cash remains in the Professional Fee Reserve after payment of all Allowed Professional Fee
Claims, such Cash will be distributed to the Reorganized Debtor.

ARTICLE XII:

CONDITIONS PRECEDENT TO CONFIRMATION
AND CONSUMMATION OF THE PLAN
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Conditions to Confirmation

The following conditions precedent to the occurrence of the Confirmation Date must be

satisfied unless any such condition shall have been waived by the Debtor:

B.

(@ The Confirmation Order shall have been entered in form and substance
satisfactory to the Debtor and Crius, and shall, among other things provide that the
Debtor and the Reorganized Debtor are authorized and directed to take all actions
necessary or appropriate to enter into, implement, and consummate the contracts,
instruments, releases, leases, indentures and other agreements or documents created in
connection with the Combined Disclosure Statement and Plan.

(b) The Bankruptcy Court finds that adequate information and sufficient notice of
the Combined Disclosure Statement and Plan, and the Confirmation Hearing, along with
all deadlines for voting on or objecting to the Combined Disclosure Statement and Plan
has been given to all relevant parties in accordance with the solicitation procedures
governing such service and in substantial compliance with Bankruptcy Rules 2002(b),
3017 and 3020(b); and

(c) All exhibits to the Combined Disclosure Statement and Plan are in form and
substance satisfactory to the Debtor and Crius.

Conditions to the Effective Date

The following conditions precedent to the occurrence of the Effective Date must be

satisfied or waived, with the consent of Crius, by the Debtor on or prior to the Effective Date in
accordance with this Article XILB of the Combined Disclosure Statement and Plan:

(a) the Combined Disclosure Statement and Plan, and all Plan Supplement
documents, including any amendments, modifications or supplements thereto, shall be in
form and substance acceptable to the Debtor and Crius;

(b) the Confirmation Order shall be a Final Order and approves and authorizes
the Debtor and the Reorganized Debtor to take all actions necessary or appropriate to
implement the Combined Disclosure Statement and Plan, including completion of the
transactions contemplated by the Combined Disclosure Statement and Plan and the
implementation of and consummation of contracts, instruments, releases and other
agreements or documents created in connection with the Combined Disclosure Statement
and Plan;

(¢) each of the exhibits to the Combined Disclosure Statement and Plan and any
other necessary documents shall be fully executed and delivered to the Debtor, shall be in
form and substance acceptable to the Debtor and Crius, and shall be fully enforceable in
accordance with their terms;
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(d) Crius shall acquire the New Equity free and clear of all Liens, Claims and
Interests; and

(e) The amount of the consideration to be funded by Crius on the Effective Date
shall not exceed $595,000 (inclusive of the amount transferred into the Professional Fee
Reserve).

C. Notice of Occurrence of the Effective Date

The Debtor or Reorganized Debtor shall File a notice of the occurrence of the Effective
Date within five (5) days thereafter.

D. Waiver of Conditions

Each of the conditions set forth in this Article XII.A and Article XII.B may be waived in
whole or in part by the Debtor, with the consent of Crius, without any notice to parties-in-interest
or the Bankruptcy Court and without a hearing.

E. Consequences of Non-Occurrence of Effective Date

If the Confirmation Order is vacated, (a) the Combined Disclosure Statement and Plan
shall be null and void in all respects; (b) any settlement of Claims or Interests provided for
hereby shall be null and void without further order of the Bankruptcy Court; and (¢) to the extent
permitted under the Bankruptcy Code, the time within which the Debtor may assume and assign
or reject all Executory Contracts and Unexpired Leases shall be extended for a period of one
hundred twenty (120) days after the date the Confirmation Order is vacated.

F. Substantial Consummation

Substantial Consummation of the Combined Disclosure Statement and Plan shall be
deemed to occur on the Effective Date.
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ARTICLE XIII:

RETENTION OF JURISDICTION

A. Scope of Retention of Jurisdiction

Under sections 105(a) and 1142 of the Bankruptcy Code, and notwithstanding entry of
the Confirmation Order and occurrence of the Effective Date, and except as otherwise ordered by
the Bankruptcy Court, the Bankruptcy Court shall retain exclusive jurisdiction over all matters
arising out of, and related to, this Chapter 11 Case and the Combined Disclosure Statement and
Plan to the fullest extent permitted by law (provided, however, that notwithstanding the
foregoing, with respect to all civil proceedings arising in or related to the Chapter 11 Case and
the Combined Disclosure Statement and Plan, the Bankruptcy Court shall have original but not
exclusive jurisdiction, in accordance with section 1334(b) of title 28 of the United States Code),
including, among other things, jurisdiction to:

(@) allow, disallow, determine, liquidate, classify, estimate, or establish the
priority, secured, or unsecured status of any Claim or Interest not otherwise Allowed
under the Combined Disclosure Statement and Plan (other than personal injury or
wrongful death Claims, unless agreed by the Holder), including the resolution of any
request for payment of any Administrative Claim and the resolution of any objections to
the Allowance or priority of Claims;

(b)  hear and determine all applications for compensation and reimbursement
of expenses of Professionals under the Combined Disclosure Statement and Plan or under
sections 327, 328, 330, 331, 503(b), 1103, and 1129(a)(4) of the Bankruptcy Code;
provided, however, that from and after the Effective Date, the payment of the fees and
expenses of the Professionals of the Reorganized Debtor or the Distribution Trust shall be
made in the ordinary course of business and shall not be subject to the approval of the
Bankruptcy Court;

(c) hear and determine all matters with respect to the assumption or rejection
of any Executory Contract or Unexpired Lease to which a Debtor is a party or with
respect to which a Debtor may be liable, including, if necessary, the nature or amount of
any required Cure or the liquidation or Allowance of any Claims arising therefrom;

(d) effectuate performance of and payments under the provisions of the
Combined Disclosure Statement and Plan and enforce remedies upon any default under
the Combined Disclosure Statement and Plan;

(e) hear and determine any and all adversary proceedings, motions,
applications, and contested or litigated matters arising out of, under, or related to, the
Chapter 11 Case, the Avoidance Actions, or the Combined Disclosure Statement and
Plan;
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® enter such orders as may be necessary or appropriate to execute,
implement, or consummate the provisions of the Combined Disclosure Statement and
Plan and all contracts, instruments, releases, and other agreements or documents created
in connection with the Combined Disclosure Statement and Plan or the Confirmation
Order;

(g)  hear and determine disputes arising in connection with the interpretation,
implementation, consummation, or enforcement of the Combined Disclosure Statement
and Plan, including disputes arising under agreements, documents, or instruments
executed in connection with the Combined Disclosure Statement and Plan;

(h) consider any modifications of the Combined Disclosure Statement and
Plan, cure any defect or omission, or reconcile any inconsistency in any order of the
Bankruptcy Court, including, without limitation, the Confirmation Order;

) issue injunctions, enter and implement other orders, or take such other
actions as may be necessary or appropriate to restrain interference by any Person or
Entity with the implementation, consummation, or enforcement of the Combined
Disclosure Statement and Plan or the Confirmation Order;

)] enter and implement such orders as may be necessary or appropriate if the
Confirmation Order is for any reason reversed, stayed, revoked, modified, or vacated;

(k) hear and determine any matters arising in connection with or relating to
the Combined Disclosure Statement and Plan, the Plan Supplement, the schedules to the
Combined Disclosure Statement and Plan, the Confirmation Order, or any contract,
instrument, release, or other agreement or document created in connection with the
Combined Disclosure Statement and Plan, the Plan Supplement, the schedules to the
Combined Disclosure Statement and Plan or the Confirmation Order;

)] enforce, interpret, and determine any disputes arising in connection with
any stipulations, orders, judgments, injunctions, releases, exculpations, indemnifications,
and rulings entered in connection with the Chapter 11 Case (whether or not the Chapter
11 Case has been closed);

(m) enforce, interpret, and determine any disputes arising in connection
(including with any claims or potential causes of action against any current or former
directors or officers and access to any insurance policies existing prior to the Petition
Date;

(nj except as otherwise limited in the Combined Disclosure Statement and
Plan, recover all assets of the Debtor and property of the Estate, wherever located;

(0) hear and determine matters concerning state, local, and federal taxes in
accordance with sections 346, 505, and 1146 of the Bankruptcy Code;
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(p)  hear and determine all disputes involving the existence, nature, or scope of
the Debtor’s discharge;

(@  hear and determine such other matters as may be provided in the
Confirmation Order or as may be authorized under, or not inconsistent with, provisions of
the Bankruptcy Code;

(r) hear and determine disputes arising in connection with the interpretation
and implementation of the Distribution Trust; and

(s) enter a final decree closing the Chapter 11 Case.
B. Failure of the Bankruptcy Court to Exercise Jurisdiction

If the Bankruptcy Court abstains from exercising, or declines to exercise, jurisdiction or
is otherwise without jurisdiction over any matter arising in, arising under, or related to the
Chapter 11 Case, including the matters set forth in Article XIII.A of the Combined Disclosure
Statement and Plan, the provisions of this Article XIII shall have no effect upon and shall not
control, prohibit, or limit the exercise of jurisdiction by any other court having jurisdiction with
respect to such matter.

ARTICLE XIV:

CERTAIN RISK FACTORS TO BE CONSIDERED

THE IMPLEMENTATION OF THE PLAN IS SUBJECT TO A NUMBER OF
MATERIAL RISKS, INCLUDING THOSE ENUMERATED BELOW. IN EVALUATING
WHETHER TO VOTE TO ACCEPT OR REJECT THE PLAN, HOLDERS OF CLAIMS
AGAINST AND INTERESTS IN THE DEBTOR SHOULD READ AND CAREFULLY
CONSIDER THE RISK FACTORS SET FORTH BELOW, AS WELL AS THE OTHER
INFORMATION SET FORTH IN THIS DISCLOSURE STATEMENT (AND THE
DOCUMENTS DELIVERED TOGETHER HEREWITH AND/OR INCORPORATED BY
REFERENCE HEREIN), BEFORE DECIDING WHETHER TO VOTE TO ACCEPT OR
REJECT THE PLAN. THESE RISK FACTORS SHOULD NOT, HOWEVER, BE
REGARDED AS CONSTITUTING THE ONLY RISKS ASSOCIATED WITH THE PLAN
AND ITS IMPLEMENTATION, OR ALTERNATIVES TO THE PLAN.

The Distributions on Allowed Claims and the Reorganized Debtor’s future results are
dependent upon the successful Confirmation and implementation of a plan of reorganization.
Failure to obtain this approval in a timely manner could adversely affect the Debtor’s operating
results, as the Debtor’s ability to obtain financing to fund its operations may be harmed by
protracted bankruptcy proceedings, and may adversely affect the Available Cash for
Distributions on Allowed Claims. Furthermore, the Debtor cannot predict the ultimate amount
of all settlement terms for its liabilities that will be subject to a plan of reorganization.
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A. Non-Confirmation or Delay of Confirmation of the Combined Disclosure Statement
and Plan

The Bankruptcy Court, which sits as a court of equity, may exercise substantial
discretion. Section 1129 of the Bankruptcy Code sets forth the requirements for confirmation
and requires, among other things, that the confirmation of the Combined Disclosure Statement
and Plan not be followed by a need for further financial reorganization and that the value of
Distributions to dissenting creditors and shareholders not be less than the value of Distributions
such creditors and shareholders would receive if the Debtor were liquidated under chapter 7 of
the Bankruptcy Code.

Although the Debtor believes that the Combined Disclosure Statement and Plan will
satisfy all requirements for Confirmation under the Bankruptcy Code, there can be no assurance
that the Bankruptcy Court will reach the same conclusion. Moreover, there can be no assurance
that modifications to the Combined Disclosure Statement and Plan will not be required for
Confirmation or that such modifications would not be sufficiently material as to necessitate the
resolicitation of votes on the Combined Disclosure Statement and Plan.

In the event that any Class of Claims entitled to vote fails to accept the Combined
Disclosure Statement and Plan in accordance with section 1126(c) and 1129(a)(8) of the
Bankruptcy Code, the Debtor, subject to the terms of the Combined Disclosure Statement and
Plan and the Combined Disclosure Statement, reserves the right: (a) to request that the
Bankruptcy Court confirm the Combined Disclosure Statement and Plan in accordance with
section 1129(b) of the Bankruptcy Code; and/or (b) to modify the Combined Disclosure
Statement and Plan in accordance with Article XVLB hereof. While the Debtor believes that the
Combined Disclosure Statement and Plan satisfies the requirements for non-consensual
Confirmation under section 1129(b) of the Bankruptcy Code because it does not “discriminate
unfairly” and is “fair and equitable” with respect to the Classes that reject or are deemed to reject
the Combined Disclosure Statement and Plan, there can be no assurance that the Bankruptcy
Court will reach the same conclusion. There can be no assurance that any such challenge to the
requirements for non-consensual Confirmation will not delay the Debtor’s emergence from
chapter 11 or prevent Confirmation of the Combined Disclosure Statement and Plan.

If the Combined Disclosure Statement and Plan is not confirmed, there can be no
assurance that the Chapter 11 Case will continue rather than be converted into chapter 7
liquidation case or that any alternative plan of reorganization would be on terms as favorable to
the Holders of Claims against and Interests in the Debtor as the terms of the Combined
Disclosure Statement and Plan. If a liquidation or protracted reorganization of the Debtor’s
Estate were to occur, there is a substantial risk that the Debtor’s going concern value would be
substantially eroded to the detriment of all stakeholders.

Moreover, there can be no assurance with respect to timing of the Effective Date. The
occurrence of the Effective Date is also subject to certain conditions precedent as described in
Article XII of the Combined Disclosure Statement and Plan. Failure to meet any of these
conditions could result in the Combined Disclosure Statement and Plan not being consummated.
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If the Confirmation Order is vacated, (a) the Combined Disclosure Statement and Plan
shall be null and void in all respects; (b) any settlement of Claims or Interests provided for in the
Combined Disclosure Statement and Plan shall be null and void without further order of the
Bankruptcy Court; and (c) the time within which the Debtor may assume and assign or reject all
Executory Contracts and Unexpired Leases shall be extended for a period of one hundred twenty
(120) days after the date the Confirmation Order is vacated.

If the Effective Date of the Combined Disclosure Statement and Plan does not occur,
there can be no assurance that the Chapter 11 Case will continue rather than be converted into
chapter 7 liquidation case or that any alternative plan of reorganization would be on terms as
favorable to the Holders of Claims against any of the Debtor as the terms of the Combined
Disclosure Statement and Plan. If a liquidation or protracted reorganization of the Debtor’s
Estate were to occur, there is a substantial risk that the Debtor’s going concern value would be
eroded to the detriment of all stakeholders.

B. Classification and Treatment of Claims and Equity Interests

Section 1122 of the Bankruptcy Code requires that a plan classify claims against, and
interests in, a debtor. The Bankruptcy Code also provides that a plan may place a claim or
interest in a particular class only if such claim or interest is substantially similar to the other
claims or interests of such class. The Debtor believes that all Claims and Interests have been
appropriately classified in the Combined Disclosure Statement and Plan.

To the extent that the Bankruptcy Court finds that a different classification is required for
the Combined Disclosure Statement and Plan to be confirmed, the Debtor presently anticipates
that it would seek (i) to modify the Combined Disclosure Statement and Plan to provide for
whatever classification might be required for confirmation and (ii) to use the acceptances
received from any creditor pursuant to this solicitation for the purpose of obtaining the approval
of the Class or Classes of which such creditor ultimately is deemed to be a member. Any such
reclassification of creditors, although subject to the notice and hearing requirements of the
Bankruptcy Code, could adversely affect the Class in which such creditor was initially a
member, or any other Class under the Combined Disclosure Statement and Plan, by changing the
composition of such Class and the vote required for approval of the Combined Disclosure
Statement and Plan. There can be no assurance that the Bankruptcy Court, after finding that a
classification was inappropriate and requiring a reclassification, would approve the Combined
Disclosure Statement and Plan based upon such reclassification. Except to the extent that
modification of classification in the Combined Disclosure Statement and Plan requires
resolicitation, the Debtor will, in accordance with the Bankruptcy Code and the Bankruptcy
Rules, seek a determination by the Bankruptcy Court that acceptance of the Combined
Disclosure Statement and Plan of any Holder of Claims pursuant to this solicitation will
constitute a consent to the Combined Disclosure Statement and Plan’s treatment of such Holder
regardless of the Class as to which such Holder is ultimately deemed to be a member. The
Debtor believes that under the Federal Rules of Bankruptcy Procedure the Debtor would be
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required to resolicit votes for or against the Combined Disclosure Statement and Plan only when
a modification adversely affects the treatment of the claim of any creditor or equity Holder.

The Bankruptcy Code also requires that a plan provide the same treatment for each claim
or interest of a particular class unless the holder of a particular claim or interest agrees to a less
favorable treatment of its claim or interest. The Debtor believes it has complied with the
requirement of equal treatment. To the extent that the Bankruptcy Court finds that the Combined
Disclosure Statement and Plan does not satisfy such requirement, the Bankruptcy Court could
deny Confirmation of the Combined Disclosure Statement and Plan.

Issues or disputes relating to classification and/or treatment could result in a delay in the
Confirmation and consummation of the Combined Disclosure Statement and Plan and could
increase the risk that the Combined Disclosure Statement and Plan will not be consummated.

C. Claims Estimation

The Debtor and Distribution Trustee reserve the right to object to the amount or
classification of any Claim or Interest except any such Claim or Interest that is deemed Allowed
under the Combined Disclosure Statement and Plan or except as otherwise provided in the
Combined Disclosure Statement and Plan. There can be no assurance that any estimated Claim
amounts set forth in this Combined Disclosure Statement and Plan are correct. The actual
Allowed amount of Claims likely will differ in some respect from the estimates. The estimated
amounts are subject to certain risks, uncertainties, and assumptions. Should one or more of these
risks or uncertainties materialize, or should the underlying assumptions prove incorrect, the
actual Allowed amount of Claims may vary from those estimated herein.

D. Risks Related to Financial Information

The financial information contained in this Combined Disclosure Statement and Plan has
not been audited. In preparing this Combined Disclosure Statement and Plan, the Debtor relied
on financial data derived from their books and records that was available at the time of such
preparation. Although the Debtor has used reasonable efforts to assure the accuracy of the
financial information provided in this Combined Disclosure Statement and Plan, and while the
Debtor believes that such financial information fairly reflects the financial condition of the
Debtor, the Debtor is unable to warrant or represent that the financial information contained
herein and attached hereto is without inaccuracies.

E. Certain Income Tax Consequences of the Combined Disclosure Statement and Plan

The following discussion summarizes certain U.S. federal income tax consequences of
the Combined Disclosure Statement and Plan to certain Holders of Claims. The analysis
contained herein is based upon the Tax Code, and the regulations promulgated thereunder,
judicial decisions, and published administrative rulings and pronouncements of the IRS as in
effect on the date hereof. Legislative, judicial, or administrative changes or interpretations
hereafter enacted or promulgated could alter or modify the analysis and conclusions set forth
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below. Any such changes or interpretations may be retroactive and could affect significantly the
federal income tax consequences discussed below. The federal income tax consequences of the
Combined Disclosure Statement and Plan are complex and are subject to significant
uncertainties. This summary does not generally address state, local, or non-U.S. tax
consequences of the Combined Disclosure Statement and Plan, nor does it purport to address the
federal income tax consequences of the Combined Disclosure Statement and Plan to special
classes of taxpayers (such as foreign taxpayers, broker dealers, banks, mutual funds, insurance
companies, financial institutions, small business investment companies, regulated investment
companies, tax-exempt organizations, and investors in pass-through entities). Accordingly, the
following summary of certain federal income tax consequences is for informational purposes
only and is not a substitute for careful tax planning and advice based upon the individual
circumstances pertaining to a Holder of a Claim.

THE TAX CONSEQUENCES TO HOLDERS OF CLAIMS MAY VARY BASED
UPON THE INDIVIDUAL CIRCUMSTANCES OF EACH HOLDER. MOREOVER, THE
TAX CONSEQUENCES OF CERTAIN ASPECTS OF THE COMBINED DISCLOSURE
STATEMENT AND PLAN MAY BE UNCERTAIN DUE TO THE LACK OF DIRECTLY
APPLICABLE LEGAL PRECEDENT AND THE POSSIBILITY OF CHANGES IN THE
LAW. NO RULING HAS BEEN APPLIED FOR OR OBTAINED FROM THE IRS WITH
RESPECT TO ANY OF THE TAX ASPECTS OF THE COMBINED DISCLOSURE
STATEMENT AND PLAN AND NO OPINION OF COUNSEL HAS BEEN REQUESTED OR
OBTAINED WITH RESPECT THERETO. THIS DISCUSSION DOES NOT CONSTITUTE
TAX ADVICE OR A TAX OPINION CONCERNING THE MATTERS DESCRIBED.
THERE CAN BE NO ASSURANCE THAT THE IRS WILL NOT CHALLENGE ANY OR
ALL OF THE TAX CONSEQUENCES DESCRIBED HEREIN, OR THAT SUCH A
CHALLENGE, IF ASSERTED, WOULD NOT BE SUSTAINED. ACCORDINGLY, EACH
HOLDER OF A CLAIM IS STRONGLY URGED TO CONSULT WITH ITS OWN TAX
ADVISOR REGARDING THE FEDERAL, STATE, LOCAL, FOREIGN, OR OTHER TAX
CONSEQUENCES OF THE COMBINED DISCLOSURE STATEMENT AND PLAN.

For U.S. federal income tax purposes, the Debtor has NOL carryforwards and other tax
attributes. Certain of these tax attributes are subject to existing limitations. The amount of any
such NOL carryforwards and other tax attributes, and the extent to which any limitations apply,
remain subject to audit and adjustment by the IRS.

As discussed below, the Debtor expects the amount of its NOL carryforwards will be
significantly reduced but not eliminated as a result of the implementation of the Combined
Disclosure Statement and Plan. In addition, the subsequent utilization of any loss and other tax
attributes remaining following the Effective Date may be severely restricted.

1. Cancellation of Debt

As a result of the Plan implementation, the amount of the Debtors’ aggregate outstanding
indebtedness will be reduced substantially. In general, cancellation of debt (“COD Income™) is
includable in a taxpayer’s gross income. If COD Income is recognized by a debtor in a

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization

-78 -



Case 16-12098-BLS Doc 281-1 Filed 04/24/17 Page 89 of 122
Case 16-12098-BLS Doc 236 Filed 03/29/17 Page 88 of 117

bankruptcy case, it is generally excluded from the debtor’s gross income. The Tax Code
provides that where COD Income is excluded because of the bankruptcy or insolvency
exceptions, the debtor must reduce certain of its tax attributes, such as net operating losses
(“NOLs”), current year losses, tax credits and tax basis in property, on the first day of the
following tax year by the amount of any excluded COD Income after the determination of the
federal income tax for the year of the discharge of the debt. The amount of the COD Income will
equal the amount by which the indebtedness discharged (reduced by any unamortized discount)
exceeds any consideration given in exchange therefor, subject to certain statutory or judicial
exceptions that can apply to limit the amount of COD Income (such as where the payment of the
cancelled debt would have given rise to a tax deduction). To the extent the amount of COD
Income exceeds the tax attributes available for reduction, the remaining COD Income is without
further current or future tax cost to the debtor.

Special rules apply where the excluded COD Income is recognized by a debtor
that is a member of a consolidated group. Under these rules, the tax attributes of the debtor
member (including consolidated tax attributes attributable to the debtor member) are first subject
to reduction. To the extent that the excluded discharge of indebtedness income exceeds the tax
attributes of the debtor member (including consolidated tax attributes attributable to the debtor
member), the regulations generally require the reduction of certain consolidated tax attributes
attributable to other members of the group. If one of the attributes of the debtor member reduced
under the above rules is the basis of stock of another member of the group, a “look-through rule”
applies requiring that certain corresponding reductions be made to the tax attributes of the
lower-tier member (including consolidated tax attributes to such lower-tier member).

The Debtor will incur substantial COD as a result of the implementation of the Combined
Disclosure Statement and Plan. The amount of COD incurred will depend, in part, on the fair
market value of the New Equity. Under the rules discussed above, the NOLs of the Debtors are
expected to be substantially reduced on the first day of the tax year following the realization of
the COD Income as a result of this COD Income. Other tax attributes also may be reduced.
However, the Debtor expects that it may still have NOL carryforwards and other tax attributes
remaining after taking into account the reduction of such attributes due to the COD incurred.

2. Potential Limitations on NOL Carryforwards and Other Tax Attributes

Following the Effective Date, any remaining NOL carryforwards and other tax attributes
allocable to periods prior to the Effective Date (collectively, “Pre-Change Losses™) will be
subject to limitation under section 382 of the Tax Code. Any such limitation applies in addition
to, and not in lieu of, the use of attributes or the attribute reduction that results from the COD
arising in connection with the Combined Disclosure Statement and Plan.

Under section 382 of the Tax Code, if a corporation (or consolidated group) undergoes an
“ownership change” and the corporation does not qualify for (or elects out of) the special
bankruptcy exception in section 382(1)(5) of the Tax Code discussed below, the amount of its
Pre-Change Losses that may be utilized to offset future taxable income or tax liability is subject
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to an annual limitation. The issuance of the New Equity pursuant to the Combined Disclosure
Statement and Plan will constitute an “ownership change” of the Debtor for these purposes.

In general, the amount of the annual limitation to which a corporation that undergoes an
ownership change will be subject is equal to the product of (1) the fair market value of the stock
of the corporation immediately before the ownership change (with certain adjustments)
multiplied by (2) the “long term tax exempt rate” in effect for the month in which the ownership
change occurs (e.g., 2.09% for ownership changes occurring in February 2017). As discussed
below, this annual limitation potentially may be impacted in the event the corporation (or
consolidated group) has an overall “built-in” gain or loss in its assets at the time of the ownership
change. For a corporation (or consolidated group) in bankruptcy that undergoes an ownership
change pursuant to a confirmed bankruptcy plan, the fair market value of the stock of the
corporation (or the parent of the consolidated group) is generally determined immediately after
(rather than before) the ownership change after giving effect to the discharge of creditors®
claims, but subject to certain adjustments; in no event, however, can the stock value for this
purpose exceed the pre-change gross value of the corporation’s assets.

Any portion of the annual limitation that is not used in a given year may be carried
forward, thereby adding to the annual limitation for the subsequent taxable year. However, if the
corporation (or consolidated group) does not continue its historic business or use a significant
portion of its historic assets in a new business for at least two (2) years after the ownership
change, the annual limitation resulting from the ownership change is reduced to zero, thereby
precluding any utilization of the corporation’s Pre-Change Losses, absent any increases due to
recognized built-in gains discussed below.

Accordingly, the impact of an ownership change of the Debtor pursuant to the Combined
Disclosure Statement and Plan depends upon, among other things, the amount of Pre-Change
Losses remaining after the reduction of attributes due to the COD, the value of both the stock and
assets of the Debtor at such time, the continuation of its respective business, and the amount and
timing of future taxable income.

(a) Built-in Gains and Losses

Section 382 of the Tax Code can operate to limit the deduction of certain “built-in” losses
recognized subsequent to the date of the ownership change. If a loss corporation (or
consolidated group) has a net unrealized built-in loss at the time of an ownership change (taking
into account most assets and items of “built-in” income, gain, loss and deduction), then any built-
in losses recognized during the following five (5) years (up to the amount of the original net
unrealized built-in loss) generally will be treated as Pre-Change Losses and similarly will be
subject to the annual limitation. Conversely, if the loss corporation (or consolidated group) has a
net unrealized built-in gain at the time of an ownership change, any built-in gains recognized (or,
according to an IRS notice, treated as recognized) during the following five (5) years (up to the
amount of the original net unrealized built-in gain) generally will increase the annual limitation
in the year recognized, such that the loss corporation (or consolidated group) would be permitted
to use its Pre-Change Losses against such built-in gain income in addition to its regular annual
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allowance. In general, a loss corporation’s (or consolidated group’s) net unrealized built-in gain
or loss will be deemed to be zero unless the actual amount of such gain or loss is greater than the
lesser of (1) $10,000,000.00 or (2) fifteen percent (15%) of the fair market value of its assets
(with certain adjustments) before the ownership change. It is uncertain whether the Debtor will
be in a net unrealized built-in loss or net unrealized built-in gain position as of the Effective
Date.

@ Section 382(1)(5) Bankruptcy Exception

Under section 382(1)(5) of the Tax Code, an exception to the foregoing annual limitation
rules generally applies where “qualified creditors” and existing shareholders of a debtor receive,
in respect of their claims or equity interests, at least fifty percent (50%) of the vote and value of
the stock of the reorganized debtor pursuant to a confirmed chapter 11 plan. In private letter
rulings, the IRS has applied section 382(1)(5) of the Tax Code on a consolidated basis where the
parent corporation is in bankruptcy. Generally, qualified creditors are creditors who (1) held
their claims continuously for at least eighteen (18) months at the time the bankruptcy petition is
filed and thereafter or (2) hold claims incurred in the ordinary course of the debtor’s business and
held those claims continuously since they were incurred. Under this exception, a debtor’s Pre-
Change Losses are not limited on an annual basis but, instead, are required to be reduced by the
amount of any interest deductions claimed during the three (3) taxable years preceding the
effective date of the reorganization, and during the part of the taxable year prior to and including
the reorganization, in respect of all debt converted into stock in the reorganization. Moreover, if
this exception applies, any further ownership change of the debtor within a two-year period after
the consummation of the chapter 11 plan would preclude the debtor’s utilization of any Pre-
Change Losses at the time of the subsequent ownership change against future income. The
Debtor currently expects to qualify for this exception. A debtor that qualifies for this exception
may, if it so desires, elect not to have the exception apply and instead remain subject to the
annual limitation described above.

3. Alternative Minimum Tax

In general, a U.S. federal AMT is imposed on a corporation’s alternative minimum
taxable income at a twenty percent (20%) rate to the extent that such tax exceeds the
corporation’s regular U.S. federal income tax. For purposes of computing taxable income for
AMT purposes, certain tax deductions and other beneficial allowances are modified or
eliminated. In particular, even though a corporation otherwise might be able to offset all of its
taxable income for regular tax purposes by available NOL carryforwards, only ninety percent
(90%) of a corporation’s (or consolidated group’s) taxable income for AMT purposes may be
offset by available NOL carryforwards (as computed for AMT purposes). Accordingly, usage of
the Debtor’s NOLs by the Debtor may be subject to limitations for AMT purposes in addition to
any other limitations that may apply.

In addition, if a corporation undergoes an ownership change and is in a net unrealized
built-in loss position (as determined for AMT purposes) on the date of the ownership change, the
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corporation’s aggregate tax basis in its assets is reduced for certain AMT purposes to reflect the
fair market value of such assets as of the change date.

Any AMT that a corporation pays generally will be allowed as a nonrefundable credit
against its regular U.S. federal income tax liability in future taxable years when the corporation
is no longer subject to the AMT.

4. Certain U.S. Federal Income Tax Consequences to Holders of General
Unsecured Claims in Class 4

Pursuant to the Combined Disclosure Statement and Plan, Holders of Allowed General
Unsecured Claims in Class 4 will receive an interest in the Distribution Trust (from which such
Holders may be entitled to distributions from time to time).

The following discussion is generally limited to U.S. Holders of Allowed General
Unsecured Claims. As used in this discussion, the term “U.S. Holder” means a beneficial owner
of such Claims that is for U.S. federal income tax purposes:

. an individual who is a citizen or resident of the United States;

. a corporation, or other entity taxable as a corporation for U.S. federal income tax
purposes, created or organized in or under the laws of the United States, any state
thereof or the District of Columbia;

. an estate the income of which is subject to U.S. federal income taxation regardless
of its source; or

. a trust, if a court within the United States is able to exercise primary jurisdiction
over its administration and one or more U.S. persons have authority to control all
of its substantial decisions, or if the trust has a valid election in effect under
applicable Treasury Regulations to be treated as a U.S. person.

If a partnership or other entity taxable as a partnership for U.S. federal income tax
purposes holds Claims, the tax treatment of a partner generally will depend upon the status of the
partner and the activities of the partnership. If you are a partner in a partnership holding any of
such instruments, you should consult your own tax advisor.

5. Gain or Loss

In general, a U.S. Holder will recognize gain or loss with respect to its Allowed General
Unsecured Claim in an amount equal to the difference between (i) the sum of the amount of any
cash and the fair market value of any other property received by such holder, including, as
discussed below, its Distribution Trust Interest (other than any consideration attributable to a
Claim for accrued but unpaid interest and possibly accrued original issue discount (“OID”)) and
(ii) the adjusted tax basis of the Allowed General Unsecured Claim exchanged therefor (other
than basis attributable to accrued but unpaid interest previously included in such holder’s taxable
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income and possibly accrued OID). See also Article XIV.E.6—“Character of Gain or Loss.” As
discussed below, the amount of cash or other property received in respect of Allowed General
Unsecured Claims for accrued but unpaid interest will be taxed as ordinary income, except to the
extent previously included in income by a U.S. Holder under its method of accounting. See
Article XIV.E.7—*“Distributions in Respect of Accrued But Unpaid Interest or OID.”

As discussed below (see Article XIV.E.8—*“Tax Treatment of a Distribution Trust and
Holders of Distribution Trust Interests”), each U.S. Holder that receives a Distribution Trust
Interest will be treated for U.S. federal income tax purposes as directly receiving, and as a direct
owner of, its respective share of the Distribution Trust Assets (both cash and other property)
consistent with its economic rights in the Distribution Trust, subject to the liabilities for which
the Distribution Trust has responsibility for payment. Pursuant to the Combined Disclosure
Statement and Plan, the Distribution Trustee will in good faith value the assets transferred to the
Distribution Trust, and all parties to the Distribution Trust (including Holders of Claims
receiving Distribution Trust Interests) must consistently use such valuation for all U.S. federal
income tax purposes.

A U.S. Holder’s share of any proceeds received by a Distribution Trust upon the sale or
other disposition of the assets of the Distribution Trust (other than any such amounts received as
a result of the subsequent disallowance of Disputed Claims) should not be included, for U.S.
federal income tax purposes, in the holder’s amount realized in respect of its Allowed General
Unsecured Claim but should be separately treated as amounts realized in respect of such holder’s
ownership interest in the underlying assets of the Distribution Trust. See Article XIV.E.8—"“Tax
Treatment of a Distribution Trust and Holders of Distribution Trust Interests”

A U.S. Holder may become entitled to an increased share of the Distribution Trust Assets
in the event of a subsequent disallowance of a Disputed Claim. It is possible that a U.S. Holder
may be taxed on such increased share as Disputed Claims are resolved. The imputed interest
provisions of the Tax Code may apply to treat a portion of such increased share as imputed
interest. In addition, it is possible that any loss realized by a U.S. Holder in satisfaction of its
Allowed General Unsecured Claim may be deferred until ail Disputed Claims are determined.

A U.S. Holder’s aggregate tax basis in its respective share of the Distribution Trust
Assets will equal the fair market value of its interest in the Distribution Trust increased by its
share of the Debtor’s liabilities to which the underlying assets remain subject upon transfer to the
Distribution Trust, and the U.S. Holder’s holding period generally will begin the day following
establishment of the Distribution Trust. ' v

6. Character of Gain or Loss

Where gain or loss is recognized by a U.S. Holder, the character of such gain or loss as
long-term or short-term capital gain or loss or as ordinary income or loss will be determined by a
number of factors, including the tax status of the holder, whether the Allowed General
Unsecured Claim constitutes a capital asset in the hands of the holder and how long it has been
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held, whether the Allowed General Unsecured Claim was acquired at a market discount, and
whether and to what extent the holder previously claimed a bad debt deduction.

A U.S. Holder that purchased its Allowed General Unsecured Claim from a prior holder
at a “market discount” (relative to the principal amount of the Claims at the time of acquisition)
may be subject to the market discount rules of the Tax Code. In general, a debt instrument is
considered to have been acquired with “market discount™ if its holder’s adjusted tax basis in such
debt instrument is less than (i) its stated principal amount or (ii) in the case of a debt instrument
issued with OID, its adjusted issue price, in each case, by at least a de minimis amount. The de
minimis amount is equal to 0.25% of the sum of all remaining payments to be made on the debt
instrument, excluding qualified stated interest, multiplied by the number of remaining whole
years to maturity. Generally, qualified stated interest is a stated amount of interest payable in
cash at least annually.

Under these rules, any gain recognized on the exchange of Allowed General Unsecured
Claims (other than in respect of a Claim for accrued but unpaid interest) generally will be treated
as ordinary income to the extent of the market discount accrued (on a straight line basis or, at the
election of the U.S. Holder, on a constant yield basis) during the U.S. Holder’s period of
ownership, unless the U.S. Holder elected to include the market discount in income as it accrued.
If a U.S. Holder of Allowed General Unsecured Claims did not elect to include market discount
in income as it accrued and, thus, under the market discount rules, was required to defer all or a
portion of any deductions for interest on debt incurred or maintained to purchase or carry its
Allowed General Unsecured Claims, such deferred amounts would become deductible at the
time of the exchange.

7. Distributions in Respect of Accrued But Unpaid Interest or OID

In general, to the extent that any consideration received pursuant to the Combined
Disclosure Statement and Plan by a U.S. Holder is received in satisfaction of accrued interest
during its holding period, such amount will be taxable to the U.S. Holder as interest income (if
not previously included in the U.S. Holder’s gross income). Conversely, a U.S. Holder generally
recognizes a deductible loss to the extent any accrued interest claimed or accrued OID was
previously included in its gross income and is not paid in full. '

The Plan provides that consideration received in respect of any Claim is allocable first to
the principal amount of the Claim (as determined for U.S. federal income tax purposes) and then,
to the extent of any excess, to the remainder of the Claim, including any Claim for accrued but
unpaid interest (in contrast, for example, to a pro rata allocation of a portion of the exchange
consideration received between principal and interest, or an allocation first to accrued but unpaid
interest). See Article XIV.E.5—“Gain or Loss.” There is no assurance that the IRS will respect
such allocation for U.S. federal income tax purposes. You are urged to consult your own tax
advisor regarding the allocation of consideration and the inclusion and deductibility of accrued
but unpaid interest for U.S. federal income tax purposes.

8. Tax Treatment of Distribution Trust and Holders of Distribution Trust Interests
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As indicated above, the Debtor will transfer the Distribution Trust Assets, subject to
certain liabilities as provided by the Combined Disclosure Statement and Plan, to the
Distribution Trust for the benefit of Holders of Allowed General Unsecured Claims (whether
Allowed as of or after the Effective Date).

(a) Classification of a Distribution Trust

The Distribution Trust is intended to qualify as a “liquidating trust” for U.S. federal
income tax purposes (other than in respect of any portion of the Distribution Trust Assets
allocable to, or retained on account of, Disputed Claims, as discussed below). In general, a
liquidating trust is not a separate taxable entity but rather is treated for U.S. federal income tax
purposes as a “grantor trust” (i.e., a pass-through entity). The IRS, in Revenue Procedure 94-45,
1994-2 C.B. 684, set forth the general criteria for obtaining an IRS ruling as to the grantor trust
status of a liquidating trust under a chapter 11 plan. Any liquidating trust will be structured with
the intention of complying with such general criteria. Pursuant to the Combined Disclosure
Statement and Plan, and in conformity with Revenue Procedure 94-45, all parties (including,
without limitation, the Debtor, the Distribution Trustee and Distribution Trust Beneficiaries)
shall treat the transfer of Distribution Trust Assets to a Distribution Trust as (1) a transfer of
Distribution Trust Assets (subject to any obligations relating to those assets) directly to
Distribution Trust Beneficiaries (other than to the extent Distribution Trust Assets are allocable
to Disputed Claims), followed by (2) the transfer by such beneficiaries to a Distribution Trust of
Distribution Trust Assets in exchange for Distribution Trust Interests. Accordingly, except in the
event of contrary definitive guidance, Distribution Trust Beneficiaries shall be treated for U.S.
federal income tax purposes as the grantors and owners of their respective share of Distribution
Trust Assets (other than any Distribution Trust Assets allocable to Disputed Claims).

While the following discussion assumes that the Distribution Trust will be so treated for
U.S. federal income tax purposes, no ruling is being requested from the IRS concerning the tax
status of the Distribution Trust as a grantor trust in connection with the confirmation of the
Combined Disclosure Statement and Plan. Accordingly, there can be no assurance that the IRS
would not take a contrary position to the classification of the Distribution Trust as a grantor trust.
If the IRS were to challenge successfully such classification, the U.S. federal income tax
consequences to the Distribution Trust and the Holders of Allowed General Unsecured Claim
could vary from those discussed herein.

(b)  General Tax Reporting by a Distribution Trust and Beneficiaries

For all U.S. federal income tax purposes, all parties must treat the Distribution Trust as a
grantor trust of which the holders of Distribution Trust Interests are the owners and grantors, and
treat the Distribution Trust Beneficiaries as the direct owners of an undivided interest in the
Distribution Trust Assets (other than any assets allocable to Disputed Claims), consistent with
their economic interests therein. The Distribution Trustee will file tax returns for a Distribution
Trust treating such Distribution Trust as a grantor trust pursuant to section 1.671-4(a) of the
Treasury Regulations. The Distribution Trustee also shall annually send to each holder of a
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Distribution Trust Interest a séparate statement regarding the receipts and expenditures of the
Distribution Trust as relevant for U.S. federal income tax purposes.

Allocations of taxable income of the Distribution Trust (other than taxable income
allocable to any assets allocable to, or retained on account of, Disputed Claims, if such income is
otherwise taxable at the Liquidated Trust) among the Distribution Trust Beneficiaries shall be
determined by reference to the manner in which an amount of cash equal to such taxable income
would be distributed (were such cash permitted to be distributed at such time) if, immediately
prior to such deemed distribution, the Distribution Trust had distributed all its assets (valued at
their tax book value, and, if applicable, other than assets allocable to Disputed Claims) to the
Distribution Trust Beneficiaries, adjusted for prior taxable income and loss and taking into
account all prior and concurrent distributions from the Distribution Trust. Similarly, taxable loss
of the Distribution Trust shall be allocated by reference to the manner in which an economic loss
would be borne immediately after a liquidating distribution of the remaining Distribution Trust
Assets. The tax book value of the Distribution Trust Assets for purposes of allocating taxable
income and loss shall equal their fair market value on the date of the transfer of the Distribution
Trust Assets to the Distribution Trust, adjusted in accordance with tax accounting principles
prescribed by the Tax Code, applicable Treasury Regulations, and other applicable
administrative and judicial authorities and pronouncements.

As soon as reasonably practicable after the transfer of Distribution Trust Assets to the
Distribution Trust, the Distribution Trustee shall make a good faith valuation of the Distribution
Trust Assets. All parties to the Distribution Trust (including, without limitation, the Debtor and
the Distribution Trust Beneficiaries) must consistently use such valuation for all U.S. federal
income tax purposes. The valuation will be made available, from time to time, as relevant for tax
reporting purposes.

Taxable income or loss allocated to a Distribution Trust Beneficiary will be treated as
income or loss with respect to such Distribution Trust Beneficiary’s undivided interest in the
Distribution Trust Assets, and not as income or loss with respect to its prior Claim. The
character of any income and the character and ability to use any loss will depend on the
particular situation of the Distribution Trust Beneficiary. It is currently unknown whether and to
what extent the Distribution Trust Interests will be transferable.

The U.S. federal income tax obligations of a U.S. Holder with respect to its Distribution
Trust Interest are not dependent on the Distribution Trust distributing any cash or other proceeds.
Thus, a U.S. Holder may incur a U.S. federal income tax liability with respect to its allocable
share of Distribution Trust income even if the Distribution Trust does not make a concurrent
distribution to the holder. In general, other than in respect of cash retained on account of
Disputed Claims, a distribution of cash by the Distribution Trust will not be separately taxable to
a Distribution Trust Beneficiary since the beneficiary is already regarded for U.S. federal income
tax purposes as owning the underlying assets (and was taxed at the time the cash was earned or
received by the Distribution Trust). Holders are urged to consult their tax advisors regarding the
appropriate U.S. federal income tax treatment of any subsequent distributions of cash originally
retained by the Distribution Trust on account of Disputed Claims.
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The Distribution Trustee will comply with all applicable governmental withholding
requirements. See Article XIV.E.9—“Information Reporting and Backup Withholding.” Thus,
in the case of any Distribution Trust Beneficiaries that are not U.S. persons, the Distribution
Trustee may be required to withhold up to 30% of the income or proceeds allocable to such
persons, depending on the circumstances (including whether the type of income is subject to a
lower treaty rate). As indicated above, the foregoing discussion of the U.S. federal income tax
consequences of the Combined Disclosure Statement and Plan does not generally address the
consequences to non-U.S. Holders; accordingly, such Holders should consult their tax advisors
with respect to the U.S. federal income tax consequences of the Combined Disclosure Statement
and Plan, including owning an interest in the Distribution Trust.

(©) Tax Reporting for Assets Allocable to Disputed Claims

Subject to definitive guidance from the IRS or a court of competent jurisdiction to the
contrary (including the receipt by the Distribution Trustee of an IRS private letter ruling if the
Distribution Trustee so requests one, or the receipt of an adverse determination by the IRS upon
audit if not contested by the Distribution Trustee), the Distribution Trustee (A) will elect to treat
any Distribution Trust Assets allocable to, or retained on account of, Disputed Claims as a
“disputed ownership fund” governed by section 1.468B-9 of the Treasury Regulations, and (B)
to the extent permitted by applicable law, will report consistently for state and local income tax

purposes.

Accordingly, so treated, any amounts allocable to, or retained on account of, Disputed
Claims will be subject to tax annually on a separate entity basis on any net income earned with
respect to the Distribution Trust Assets in such reserves (including any gain recognized upon the
disposition of such assets). All distributions from such assets (which distributions will be net of
the expenses, including taxes, relating to the retention or disposition of such assets) will be
treated as received by Holders in respect of their Allowed General Unsecured Claims as if
distributed by the Debtor. All parties (including, without limitation, the Debtor, the Distribution
Trustee and the Beneficiaries) will be required to report for tax purposes consistently with the
foregoing.

9. Information Reporting and Backup Withholding

Payments of interest (including accruals of OID) and any other reportable payments,
possibly including amounts received pursuant to the Combined Disclosure Statement and Plan
and payments of proceeds from the sale, retirement or other disposition of the exchange
consideration, may be subject to “backup withholding” (currently at a rate of 28%) if a recipient
of those payments fails to furnish to the payor certain identifying information and, in some cases,
a certification that the recipient is not subject to backup withholding. Backup withholding is not
an additional tax. Any amounts deducted and withheld generally should be allowed as a credit
against that recipient’s U.S. federal income tax, provided that appropriate proof is timely
provided under rules established by the IRS. Furthermore, certain penalties may be imposed by
the IRS on a recipient of payments who is required to supply information but who does not do so
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in the proper manner. Backup withholding generally should not apply with respect to payments
made to certain exempt recipients, such as corporations and financial institutions. Information
may also be required to be provided to the IRS concerning payments, unless an exemption
applies. You should consult your own tax advisor regarding your qualification for exemption
from backup withholding and information reporting and the procedures for obtaining such an
exemption.

Treasury Regulations generally require disclosure by a taxpayer on its U.S. federal
income tax return of certain types of transactions in which the taxpayer participated, including,
among other types of transactions, certain transactions that result in the taxpayer’s claiming a
Joss in excess of certain thresholds. You are urged to consult your own tax advisor regarding
these regulations and whether the contemplated transactions under the Combined Disclosure
Statement and Plan would be subject to these regulations and require disclosure on your tax
return.

10. FATCA

Pursuant to Sections 1471 through 1474 of the Tax Code, commonly known as the Foreign
Account Tax Compliance Act (“FATCA™), a 30% withholding tax (“FATCA withholding™)
may be imposed on certain payments to certain foreign financial institutions, investment funds
and other non-U.S. persons receiving payments on a holder’s behalf if the holder or such persons
fail to comply with certain information reporting requirements. An intergovernmental agreement
between the United States and an applicable foreign country, or future Treasury regulations, may
modify this regime. Payments of interest (including original issue discount) that a holder
receives in respect of a Claim, as applicable, could be affected by this withholding if such holder
is subject to the FATCA information reporting requirements and fails to comply with them or if
such holder holds the Claim indirectly through a non-U.S. person (e.g., a foreign bank or broker)
that fails to comply with these requirements (even if payments to a holder would not otherwise
have been subject to FATCA withholding). Payments of gross proceeds from the exchange ofa
Claim also could be subject to FATCA withholding unless such disposition occurs before
January 1, 2019. Non-U.S. Holders should consult their own tax advisors regarding the relevant
U.S. law and other official guidance on FATCA withholding.

ARTICLE XV:

CERTAIN SECURITIES LAW MATTERS

A. In General

The Plan provides for the establishment of the Distribution Trust and for the issuance of
Distribution Trust Interests therein. In general, beneficial interests in trusts may sometimes be
subject to regulation under applicable federal and state securities laws. However, as discussed
herein, the Debtor does not believe that the Distribution Trust Interests constitute “securities” for
purposes of applicable nonbankruptcy law. Alternatively, even if the Distribution Trust Interests
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were to constitute “securities,” the Debtor believes that they would be exempt from registration
pursuant to section 1145(a)(1) of the Bankruptcy Code.

Further, the offer and sale of a security, such as the New Equity in the Reorganized
Debtor, also may be subject to regulation under applicable federal and state securities laws
unless an exemption is available. The Debtor believes that the New Equity in the Reorganized
Debtor and the offering and issuance thereof will be exempt from Section 5 of the Securities Act
of 1933 (as amended, the “Securities Act™), if applicable, and from any state or federal securities
laws requiring registration for offer or sale of a security or registration or licensing of an issuer
of, underwriter of, or broker or dealer in, a security, and will otherwise enjoy all exemptions
available for Distributions of securities under a plan of reorganization in accordance with all
applicable law, including, without limitation, section 1145 of the Bankruptcy Code. If the
issuance of the New Equity does not qualify for an exemption under section 1145 of the
Bankruptcy Code, the New Equity will be issued in a manner, which qualifies for any other
available exemption from registration, whether as a private placement under Section 4(a)(2) of
the Securities Act and/or the safe harbor provisions promulgated thereunder.

B. Distribution Trust Related Matters

1. Initial Issuance of Distribution Trust Interests

Unless an exemption is available, the offer and sale of a security generally is subject to
registration with the SEC under Section 5 of the Securities Act. In the opinion of the Debtor, and
based on “no action” letters by the SEC, the Distribution Trust Interests will not be considered
“securities” within the definition of Section 2(11) of the Securities Act and corresponding
definitions under state securities laws and regulations (“Blue Sky Laws”) because the
Distribution Trust Interests will be uncertificated and non-transferable other than by operation of
law, neither the Distribution Trustee nor other persons affiliated with the Distribution Trust or
the Debtor will take any actions to facilitate or encourage any trading in the Distribution Trust
Interests or any instrument or interest tied to the value of the Distribution Trust Interests and the
purpose of the Distribution Trust is to liquidate the distribute the assets transferred to it.
Accordingly, the Distribution Trust Interests should be issuable in accordance with the
Combined Disclosure Statement and Plan without registration under the Securities Act or any
Blue Sky Law.

Alternatively, in the event that the Distribution Trust Interests are deemed to constitute
securities, section 1145(a)(1) of the Bankruptcy Code exempts the offer and sale of securities
under a plan of reorganization from registration under the Securities Act and Blue Sky Laws if
three principal requirements are satisfied:

(a) the securities are offered and sold under a plan of reorganization and are securities
of the debtor, of an affiliate of the debtor participating in a joint plan with the
debtor, or of a successor to the debtor under the plan;

(b) the recipients of the securities hold a pre-petition or administrative claim against
the debtor or an interest in the debtor; and
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() the securities are issued entirely in exchange for recipient’s claim against or
interest in the debtor, or principally in such exchange and partly for cash or
property.

If and to the extent that the Distribution Trust Interests may constitute securities, the
Debtor believes that these beneficial interests issued in respect of certain Allowed Claims will
qualify as securities “of the debtor . . . or of a successor to the debtor” pursuant to section
1145(a)(1). In addition, the Distribution Trust Interests will be issued entirely in exchange for
such Claims. Thus, the Debtor believes that the issuance of the Distribution Trust Interests
pursuant to the Combined Disclosure Statement and Plan will satisfy the applicable requirements
of section 1145(a)(1) of the Bankruptcy Code, and that such issuance should be exempt from
registration under the Securities Act and any applicable Blue Sky Law.

The Debtor believes that their reliance upon the foregoing exemptions in respect of the
issuance of the Distribution Trust Interests is consistent with positions taken by the SEC with
respect to similar transactions and arrangements by other chapter 11 debtors in possession. The
Debtor has not sought any “no-action” letter by the SEC with respect to any such matters,
however, and therefore no assurance can be given regarding the availability of any exemptions
from registration with respect to any securities, if any, issued pursuant to the Combined
Disclosure Statement and Plan.

2. Resales

The Distribution Trust Interests will be subject to transfer restrictions under the terms of
the Distribution Trust Agreement. As provided in said agreement, generally, the Distribution
Trust Interests cannot be assigned or transferred other than by operation of law, and will not be
represented by certificates.

3. Exchange Act Compliance

Section 12(g) of the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), applies only to a company that has both (i) total assets in excess of $10.0 million and (ii) a
class of equity securities held of record by more than 2,000 persons or 500 persons who are not
accredited investors (within 120 days after the last day of the company’s fiscal year). The
Debtor believes it unlikely conditions (i) and (i) will be deemed satisfied in respect to the
Distribution Trust and Distribution Trust Interests, and in any event, the Distribution Trust
should not be required to register under Section 12(g) of the Exchange Act. The Debtor
understands that the staff of the SEC has issued no-action letters with respect to the non-
necessity of Exchange Act registration of a bankruptcy plan trust when the following are true:

(a) the beneficial interests in the trust are not represented by certificates or, if they
are, the certificates bear a legend stating that the certificates are transferable only
upon death or by operation of law;
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(b)  the trust exists only to effect a liquidation and will terminate within a reasonable
period of time; and the trust will issue annual unaudited financial information to
all beneficiaries;

()  the beneficial interests in the trust are not transferable or assignable except by
will, intestate succession, or operation of law;

(d)  neither the trustee nor other persons affiliated with the trust or the company will
take any actions to facilitate or encourage any trading in the beneficial interests in
the trust or any instrument or interest tied to the value of the beneficial interests in
the trust.

Based on the foregoing, the Debtor believes that the Distribution Trust will not be subject
to registration under the Exchange Act. The views of the SEC on the matter have not been
sought by the Debtor, however; therefore, no assurance can be given regarding this matter.

4. Compliance if Required

Notwithstanding the preceding discussion, if the Distribution Trustee, in relation to the
Distribution Trust, determines, with the advice of counsel, that the Distribution Trust is required
to comply with the registration and reporting requirements of the Exchange Act, then prior to the
registration of the Distribution Trust under the Exchange Act, the Distribution Trustee (subject to
the terms of the Distribution Trust Agreement) will seek to amend the Distribution Trust
Agreement, to make such changes as are deemed necessary or appropriate to ensure that the
Distribution Trust is not subject to registration or reporting requirements of the Exchange Act.
The Distribution Trust Agreement, as so amended, will be effective after notice and opportunity
for a hearing, and the entry of an order of the Bankruptcy Court.

If the Distribution Trust Agreement, as amended, is not approved by the Bankruptcy
Court or the Bankruptcy Court otherwise determines in a Final Order that registration under the
Exchange Act (or any other related or similar federal laws) is required, then the Distribution
Trustee will take such actions as may be required to satisfy the registration and reporting
requirements of the Exchange Act (or any other related or similar federal laws).

5. New Equity Related Matters

As noted above, the offer and sale of a security generally is subject to registration with
the SEC under Section 5 of the Securities Act unless an exemption is available. The offering and
issuance of the New Equity in the Reorganized Debtor pursuant to the Combined Disclosure
Statement and Plan is being made in reliance upon section 1145(a) of the Bankruptcy Code.

Section 1145(a) of the Bankruptcy Code exempts securities issued pursuant to a plan
from registration under the Securities Act, or any state law requiring registration for the sale or
offering of securities, provided certain conditions are met, except for securities issued to an
“underwriter,” as defined in Section 1145(b) of the Bankruptcy Code. Subsequent transfers of
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the New Equity by persons that are not “underwriters” will generally be exempt from federal and
state securities registration requirements.

Specifically, section 1145(a) of the Bankruptcy Code generally exempts from federal and
state registration requirements the issuance of securities if the following conditions are satisfied:

@) the securities are offered or sold under a Chapter 11 plan by (x) a debtor, (y) one
of its affiliates participating in a joint plan with the debtor, or (z) a successor to a
debtor under the plan; and

(ii)  the securities are issued in exchange for a claim against or interest in the debtor or
such affiliate, or are issued principally in such exchange and partly for cash or

property.

Notwithstanding the foregoing, the registration exemption provided by section 1145(a) of
the Bankruptcy Code will not apply if the applicable securities holder is an “underwriter,” as
defined in section 1145(b) of the Bankruptcy Code. Section 1145(b)(1) of the Bankruptcy Code
defines “underwriter” as one who (A) purchases a claim or interest with a view to distribution of
any security to be received in exchange for the claim or interest, (B) offers to sell securities
issued under a plan for the holders of such securities, (C) offers to buy securities issued under a
plan from the holders receiving such securities, if the offer to buy is made with a view to
distribution of such securities and under an agreement made in connection with the plan, with the
consummation of the plan, or with the offer or sale of securities under the plan, or (D) is an
issuer of the securities within the meaning of Section 2(a)(11) of the Securities Act.

For persons deemed to be “underwriters” who receive New Equity pursuant to the
Combined Disclosure Statement and Plan, including control person underwriters (collectively,
“Restricted Holders™), resales of New Equity will not be exempt under section 1145 of the
Bankruptcy Code from registration under the Securities Act or other applicable law. Restricted
Holders, however, may be able to, at a future time and under certain conditions described below,
sell New Equity without registration pursuant to the resale provisions of Rule 144 or other
applicable exemptions under the Securities Act.

Under certain circumstances, holders of New Equity deemed to be “underwriters” may be
entitled to resell their securities pursuant to the limited safe harbor resale provisions of Rule 144
of the Securities Act, to the extent available, and in compliance with applicable state and foreign
securities laws. Generally, Rule 144 of the Securities Act provides that persons who hold
securities received in a transaction not involving a public offering or who are affiliates of an
issuer who resell securities, will not be deemed to be underwriters if certain conditions are met.
These conditions vary depending on whether the seller is a holder of restricted securities or a
control person of the issuer and whether the security to be sold is an equity security or a debt
security. The conditions include required holding periods in certain cases, the requirement that
current public information with respect to the issuer be available, a limitation as to the amount of
securities that may be sold in certain cases, the requirement in certain cases that the securities be
sold in a “brokers transaction” or in a transaction directly with a “market maker,” and that, in
certain cases, notice of the resale be filed with the SEC.
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Under the Combined Disclosure Statement and Plan, the Debtor is offering and issuing
the New Equity to Crius in exchange for the Crius DIP Claims, or principally in such exchange
and partly for cash or property. The Debtor believes that the offering and issuance of the New
Equity satisfies the requirements of section 1145(a)(1) of the Bankruptcy Code and consequently
will be exempt from registration under Section 5 of the Securities Act or other state or other
federal securities laws. If the issuance of the New Equity does not qualify for an exemption
under section 1145(a)(1) of the Bankruptcy Code, however, then the New Equity will be issued
in a manner that qualifies for any other available exemption from registration, whether as a
private placement under Section 4(a)(2) of the Securities Act or the safe harbor provisions
promulgated thereunder.

6. Disclaimers

IN VIEW OF THE COMPLEXITY OF THE APPLICABLE SECURITIES LAWS,
AND THE SUBJECTIVE, FACT SPECIFIC NATURE OF THE QUESTION OF
WHETHER A RECIPIENT OF EQUITY IN THE REORGANIZED DEBTOR OR OF
BENEFICIAL INTERESTS IN THE DISTRIBUTION TRUST IS AN UNDERWRITER,
THE DEBTOR MAKES NO REPRESENTATIONS CONCERNING THE RIGHT OF
ANY PERSON TO TRADE IN EQUITY OF THE REORGANIZED DEBTOR OR IN
THE DISTRIBUTION TRUST INTERESTS TO BE DISTRIBUTED PURSUANT TO
THE PLAN. ACCORDINGLY, THE DEBTOR RECOMMENDS THAT POTENTIAL
RECIPIENTS OF EQUITY IN THE REORGANIZED DEBTOR OR OF DISTRIBUTION
TRUST INTERESTS CONSULT THEIR OWN COUNSEL CONCERNING WHETHER
THEY MAY FREELY TRADE SUCH SECURITIES OR BENEFICIAL INTERESTS.

ARTICLE XVI:

MISCELLANEOUS PROVISIONS

A. Payment of Statutory Fees

All fees payable pursuant to section 1930 of title 28 of the United States Code, as
determined by the Bankruptcy Court at the Confirmation Hearing, shall be paid on or before the
Effective Date. All such fees that arise after the Effective Date shall be paid by the Distribution
Trust. The obligation of each of the Distribution Trust to pay quarterly fees to the Office of the
United States Trustee pursuant to section 1930 of title 28 of the United States Code shall
continue until such time as the Debtor’s case is closed.

B. Modifications and Amendments

(a) The Debtor may alter, amend, or modify the Combined Disclosure Statement and
Plan or any exhibits thereto under section 1127(a) of the Bankruptcy Code at any time prior to
the Confirmation Date, with the consent of Crius. The Debtor shall provide parties-in-interest
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with notice of such amendments or modifications as may be required by the Bankruptcy Rules or
order of the Bankruptcy Court. A Holder of a Claim that has accepted the Combined Disclosure
Statement and Plan shall be deemed to have accepted the Combined Disclosure Statement and
Plan, as altered, amended, modified, or clarified, if the proposed alteration, amendment,
modification, or clarification does not materially and adversely change the treatment of the
Claim of such Holder. In the event of any dispute as to whether such proposed alteration,
amendment, modification, or clarification materially and adversely changes the treatment of the
Claim of any such Holder, the Debtor shall bear the burden of demonstrating that such proposed
alteration, amendment, modification, or clarification does not materially adversely change the
treatment of the Claim of such Holder.

(b) After the Confirmation Date and prior to substantial consummation (as defined in
section 1101(2) of the Bankruptcy Code) of the Combined Disclosure Statement and Plan, the
Debtor or Reorganized Debtor, as applicable, may, under section 1127(b) of the Bankruptcy
Code, institute proceedings in the Bankruptcy Court to remedy any defect or omission or to
reconcile any inconsistencies in the Combined Disclosure Statement and Plan or the
Confirmation Order, and such matters as may be necessary to carry out the purpose and effect of
the Combined Disclosure Statement and Plan so long as such proceedings do not adversely affect
the treatment of Holders of Claims under the Combined Disclosure Statement and Plan or the
discharge of the Reorganized Debtor; provided, however, that, to the extent required, prior notice
of such proceedings shall be served in accordance with the Bankruptcy Rules or an order of the
Bankruptcy Court. A Holder of a Claim that has accepted the Combined Disclosure Statement
and Plan shall be deemed to have accepted the Combined Disclosure Statement and Plan, as
altered, amended, modified, or clarified, if the proposed alteration, amendment, modification, or
clarification does not materially and adversely change the treatment of the Claim of such Holder.
In the event of any dispute as to whether such proposed alteration, amendment, modification, or
clarification materially and adversely changes the treatment of the Claim of any such Holder, the
Debtor or Reorganized Debtor, as the case may be, shall bear the burden of demonstrating that
such proposed alteration, amendment, modification, or clarification does not materially adversely
change the treatment of the Claim of such Holder.

C. Continuing Exclusivity and Solicitation Period

Subject to further order of the Bankruptcy Court, until the Effective Date, the Debtor
shall, pursuant to section 1121 of the Bankruptcy Code, retain the exclusive right to amend the
Combined Disclosure Statement and Plan and to solicit acceptances thereof, and any
modifications or amendments thereto.

D. Severability of Combined Disclosure Statement and Plan Provisions

If, prior to Confirmation, any term or provision of the Combined Disclosure Statement
and Plan is held by the Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy
Court, at the request of the Debtor and Crius, shall have the power to alter and interpret such
term or provision to make it valid or enforceable to the maximum extent practicable, consistent
with the original purpose of the term or provision held to be invalid, void, or unenforceable, and
such term or provision shall then be applicable as altered or interpreted. Notwithstanding any
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such holding, alteration, or interpretation, the remainder of the terms and provisions of the
Combined Disclosure Statement and Plan shall remain in full force and effect and shall in no
way be affected, impaired, or invalidated by such holding, alteration, or interpretation. The
Confirmation Order shall constitute a judicial determination and shall provide that each term and
provision of the Combined Disclosure Statement and Plan, as it may have been altered or
interpreted in accordance with the foregoing, is valid and enforceable pursuant to its terms.

E. Successors and Assigns and Binding Effect

The rights, benefits, and obligations of any Person or Entity named or referred to in the
Combined Disclosure Statement and Plan shall be binding on, and shall inure to the benefit of,
any heir, executor, administrator, personal representative, successor, or assign of such Person or
Entity, including, but not limited to, the Reorganized Debtor and all other parties-in-interest in
the Chapter 11 Case.

F. Compromises and Settlements

From and after the Effective Date, the Reorganized Debtor may compromise and settle
various Claims against them, Causes of Action, Litigation Rights, and/or Avoidance Actions that
they may have against other Persons or Entities without any further approval by the Bankruptcy
Court; provided. however, that to the extent any such Claims, Causes of Action, Litigation
Rights or Avoidance Actions are pending before the Bankruptcy Court pursuant to Filings made
during the pendency of the Chapter 11 Case, the Debtor shall be required to obtain an
appropriate order of the Bankruptcy Court concluding any such Filings.

Until the Effective Date, the Debtor expressly reserves the right to compromise and settle
(subject to the approval of the Bankruptcy Court) Claims against the Debtor, Causes of Action,
Avoidance Actions, Litigation Rights or other claims that they may have against other Persons or
Entities.

G. Releases and Satisfaction of Subordination Rights

All Claims against the Debtor and all rights and claims between or among the Holders of
Claims relating in any manner whatsoever to any claimed subordination rights shall be deemed
satisfied by the Distributions under, described in, contemplated by, and/or implemented in
Article VI of the Combined Disclosure Statement and Plan. Distributions under, described in,
contemplated by, and/or implemented by the Combined Disclosure Statement and Plan to the
various Classes of Claims hereunder shall not be subject to levy, garnishment, attachment, or like
legal process by any Holder of a Claim by reason of any claimed subordination rights or
otherwise, so that each Holder of a Claim shall have and receive the benefit of the Distributions
in the manner set forth in the Combined Disclosure Statement and Plan.

H. Releases and Related Matters

1. Releases by Debtor
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As of the Effective Date, for good and valuable consideration, the adequacy of which
is hereby confirmed, the Debtor, the Reorganized Debtor and any Person or Entity seeking
to exercise the rights of the Debtor’s estate, including, without limitation, any successor to
the Debtor or any estate representative appointed or selected pursuant to section
1123(b)(3) of the Bankruptcy Code, shall be deemed to forever release, waive, and
discharge each of the Protected Parties from any and all claims, obligations, suits,
judgments, damages, demands, debts, rights, Causes of Action (including Avoidance
Actions), and liabilities whatsoever in connection with or related to the Debtor, the
conduct of the Debtor’s business, the Chapter 11 Case, or the Combined Disclosure
Statement and Plan (other than the rights of the Debtor and the Reorganized Debtor to
enforce the obligations under the Confirmation Order and the Combined Disclosure
Statement and Plan and the contracts, instruments, releases, indentures, and other
agreements or documents delivered thereunder), whether liquidated or unliquidated, fixed
or contingent, matured or unmatured, known or unknown, foreseen or unforeseen, then
existing or thereafter arising, in law, equity, or otherwise, that are based in whole or part
on any act, omission, transaction, event, or other occurrence taking place on or prior to the
Effective Date in any way relating to the Debtor, the conduct of the Debtor’s business, the
Reorganized Debtor, the Chapter 11 Case, the Combined Disclosure Statement and Plan,
and that may be asserted by or on behalf of the Debtor, the Estate, or the Reorganized
Debtor against (i) any of the present or former shareholders, directors, officers, employees
or advisors of any of the Debtor, excluding claims resulting from gross negligence, willful
misconduct, breach of fiduciary duty, self-interested transactions or intentional tort and (ii)
any Professionals of the Debtor; provided, however, that nothing in this Article XIV.H.
shall be deemed to prohibit the Reorganized Debtor from asserting and enforcing any
claims, obligations, suits, judgments, demands, debts, rights, Causes of Action or liabilities
they may have against any employee (including directors and officers) for alleged breach of
confidentiality, or any other contractual obligations owed to the Debtor or the Reorganized
Debtor, including non-compete and related agreements or obligations. Nothing herein
constitutes a waiver of any right of the Reorganized Debtor to (i) enforce all rights and
claims concerning any and all intellectual property (including, without limitation,
trademarks, copyrights, patents, customer lists, trade secrets and confidential or
proprietary business information), all of which rights are expressly reserved and not
released and (ii) assert any defense based on whether or not applicable standards have
been met.

2. Releases by Holders of Claims

As of the Effective Date and to the extent permitted under Delaware law, Holders of
Claims and Interests (a) who are not Impaired under the Combined Disclosure Statement
and Plan; or (b) who vote to accept the Combined Disclosure Statement and Plan; or (¢)
who abstain from voting on the Combined Disclosure Statement and Plan and elect not to
opt out of the release contained in this paragraph, shall be deemed to have conclusively,
absolutely, unconditionally, irrevocably and forever released and discharged the Debtor,
the Reorganized Debtor and the present or former shareholders, directors, officers,
employees or advisors of the Debtor (the “Releasees”) from any and all Claims (including
Avoidance Actions), Interests, Causes of Action or Avoidance Actions that such Entity
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would have been legally entitled to assert (whether individually or collectively or directly,
indirectly or derivatively, at law, in equity or otherwise), based on or relating to, or in any
manner arising from, in whole or in part, the Debtor, the Debtor’s restructuring, the
conduct of the Debtor’s business, the Chapter 11 Case, the subject matter of, or the
transactions or events giving rise to, any Claim or Interest that is treated in the Combined
Disclosure Statement and Plan, the business or contractual arrangements between any
Releasee and the Debtor, the restructuring of Claims and Interests prior to or in the
Chapter 11 Case, the negotiation, formulation or preparation of the Combined Disclosure
Statement and Plan, or related agreements, instruments, or other documents, upon any
other act or omission, transaction, agreement, event or other occurrence taking place on or
before the Effective Date, other than Claims or liabilities arising out of or relating to any
act or omission of the Debtor, the Reorganized Debtor, or a Releasee that constitutes a
failure to perform the duty to act in good faith, with the care of an ordinarily prudent
person and in a manner the Debtor, the Reorganized Debtor, or the Releasee reasonably
believed to be in the best interests of the Debtor (to the extent such duty is imposed by
applicable non-bankruptcy law) where such failure to perform constitutes willful
misconduct or gross negligence; provided, however, that nothing in the Combined
Disclosure Statement and Plan shall be deemed to prohibit any party from asserting or
enforcing any direct contractual obligation against any Releasee, with all rights and
defenses to such claims being reserved by the Releasees.

L Discharge of the Debtor

(a) Pursuant to section 1141(d) of the Bankruptcy Code, and except as otherwise

provided herein or in the Confirmation Order, all consideration distributed under the Combined
Disclosure Statement and Plan shall be in exchange for, and in complete satisfaction, settlement,
discharge, and release, effective as of the Effective Date, of all Claims, Interests and Causes of
Action of any nature whatsoever, including any interest accrued on such Claims or Interests from
and after the Petition Date, whether known or unknown, against, liabilities of, Liens on,
obligations of, rights against, and Interests in, the Debtor or any of its assets or properties and,
regardless of whether any property shall have been abandoned by order of the Bankruptcy Court,
retained, or distributed pursuant to the Combined Disclosure Statement and Plan on account of
~ such Claims and Interests, including demands, liabilities and Causes of Action that arose before
the Effective Date, and all debts of the kind specified in section 502 of the Bankruptcy Code,
whether or not (i) a Proof of Claim based upon such debt is Filed or deemed Filed under section
501 of the Bankruptcy Code, (ii) a Claim based upon such debt is Allowed under section 502 of
the Bankruptcy Code, (iii) a Claim based upon such debt is or has been disallowed by order of
the Bankruptcy Court, or (iv) the Holder of a Claim based upon such debt accepted the
Combined Disclosure Statement and Plan. The Combined Disclosure Statement and Plan shall
bind all Holders of Claims and Interests, notwithstanding whether any such Holders failed to
vote to accept or reject the Combined Disclosure Statement and Plan or votes to reject the
Combined Disclosure Statement and Plan.

(b) As of the Effective Date, except as provided in the Combined Disclosure Statement
and Plan or the Confirmation Order, Persons shall be precluded from asserting against the Debtor
or the Reorganized Debtor or any of their assets or properties, any other or further claims, debts,
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rights, Causes of Action, claims for relief, liabilities, or equity interests relating to the Debtor
based upon any act, omission, transaction, occurrence, or other activity of any nature that
occurred prior to the Effective Date. In accordance with the foregoing, except as provided in the
Combined Disclosure Statement and Plan or the Confirmation Order, the Confirmation Order
shall be a judicial determination, as of the Effective Date, of discharge of all such Claims and
other debts and liabilities against the Debtor and termination of all Common Equity Interests,
pursuant to sections 524 and 1141 of the Bankruptcy Code, and such discharge shall void any
judgment obtained against the Debtor at any time, to the extent that such judgment relates to a
discharged Claim.

J. Injunction

(a) Except as provided in the Combined Disclosure Statement and Plan or the
Confirmation Order, as of the Effective Date, all Persons that have held, currently hold,
may hold, or allege that they hold, a Claim or other debt or liability that is discharged
pursuant to Article XIV.I of the Combined Disclosure Statement and Plan, released
pursuant to Article XIV.H of the Combined Disclosure Statement and Plan, or are subject
to exculpation pursuant to Article XIV.K of the Combined Disclosure Statement and Plan
are permanently enjoined from taking any of the following actions against the Debtor, the
Reorganized Debtor, and their respective affiliates or their property on account of any such
discharged Claims, debts, or liabilities or terminated Interests or rights: (i) commencing or
continuing, in any manner or in any place, any action or other proceeding of any kind; (ii) ’
enforcing, attaching, collecting, or recovering in any manner any judgment, award, decree,
or order against the Debtor, the Reorganized Debtor or its property; (iii) creating,
perfecting, or enforcing any Lien or encumbrance; (iv) asserting a right of setoff,
recoupment or subrogation of any kind against any debt, liability, or obligation due to the
Debtor or the Reorganized Debtor; or (v) commencing or continuing any action, in each
such case in any manner, in any place, or against any Person that does not comply with or
is inconsistent with the provisions of the Combined Disclosure Statement and Plan.

(b) Without limiting the effect of the foregoing provisions of this Article XIV.J upon
any Person, by accepting Distributions pursuant to the Combined Disclosure Statement
and Plan, each Holder of an Allowed Claim receiving a Distribution pursuant to the
Combined Disclosure Statement and Plan shall be deemed to have specifically consented to
the injunctions set forth in this Article XIV.J.

(¢) Nothing in this Article XIV.J shall impair (i) the rights of any Holder of a
Disputed Claim to establish its Claim in response to an objection Filed by the Debtor or the
Reorganized Debtor, (ii) the rights of any defendant in an Avoidance Action Filed by the
Debtor to assert defenses in such action, or (iii) the rights of any party to an Executory
Contract or Unexpired Lease that has been assumed by the Debtor pursuant to an order of
the Bankruptcy Court or the provisions of the Combined Disclosure Statement and Plan to
enforce such assumed contract or lease.

K. Exculpation and Limitations of Liability
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(a) On the Effective Date, the Protected Parties shall neither have, nor incur any
liability to any Holder of a Claim or an Interest, the Debtor, the Reorganized Debtor, or
any other party-in-interest, or any of their respective agents, employees, representatives,
advisors, attorneys, or affiliates, or any of their successors or assigns, for any pre-petition
or post-petition act or omission in connection with, relating to, or arising out of, the
Chapter 11 Case, the formulation, negotiation, or implementation of the Combined
Disclosure Statement and Plan, the solicitation of acceptances of the Combined Disclosure
Statement and Plan, the pursuit of Confirmation of the Combined Disclosure Statement
and Plan, the Confirmation of the Combined Disclosure Statement and Plan, the
consummation of the Combined Disclosure Statement and Plan, or the administration of
the Combined Disclosure Statement and Plan or the property to be distributed under the
Combined Disclosure Statement and Plan, except for acts or omissions that are the result of
fraud, gross negligence, or willful misconduct; provided further, however, that the
foregoing is not intended to limit or otherwise impact any defense of qualified immunity
that may be available under applicable law; provided further, that each Exculpated Party
shall be entitled to rely upon the advice of counsel concerning his, her or its duties pursuant
to, or in connection with, the Combined Disclosure Statement and Plan; provided still
further, that the foregoing Exculpation shall not be deemed to, release, affect, or limit any
of the rights and obligations of the Protected Parties from, or exculpate the Protected
Parties with respect to, any of the Protected Parties’ obligations or covenants arising
pursuant to the Combined Disclosure Statement and Plan or the Confirmation Order.

(b) Notwithstanding any other provision of the Combined Disclosure Statement and
Plan, no Holder of a Claim or an Interest, the Debtor, the Reorganized Debtor, no other
party-in-interest, none of their respective agents, employees, representatives, advisors,
attorneys, or affiliates, and none of their respective successors or assigns shall have any
right of action against any of the Protected Parties for any act or omission in connection
with, relating to, or arising out of, the Chapter 11 Case, the formulation, negotiation, or
implementation of the Combined Disclosure Statement and Plan, solicitation of acceptances
of the Combined Disclosure Statement and Plan, the pursuit of Confirmation of the
Combined Disclosure Statement and Plan, the Confirmation of the Combined Disclosure
Statement and Plan, the consummation of the Combined Disclosure Statement and Plan, or
the administration of the Combined Disclosure Statement and Plan or the property to be
distributed under the Combined Disclosure Statement and Plan, except for acts or
omissions which are the result of fraud, gross negligence, or willful misconduct.

L. Abrogation of Successor Liability

To the extent permitted pursuant to applicable law, the transfer of property of the
Debtor to the Reorganized Debtor shall be free and clear of any claim, or resulting liability,
that the Reorganized Debtor and the Combined Disclosure Statement and Crius are to any
extent a successor to any of the Debtor under any state or federal statutory or common law
relating to successor liability, or any claim that an entity is legally responsible for the debts
or liabilities of another entity as a successor to, continuation of, or participant in a de facto

-or actual merger with, the other entity, under any theory or legal doctrine of any type or
nature whatsoever. To the extent permitted pursuant to applicable law, none of the
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Reorganized Debtor or the Combined Disclosure Statement and Crius shall be, or shall be
deemed to be, a successor to any of the Debtors for any purpose.

M. Term of Injunctions or Stays

Unless otherwise provided herein or in the Confirmation Order, all injunctions or stays
provided for in the Chapter 11 Case under sections 105 or 362 of the Bankruptcy Code or
otherwise, and extant on the Confirmation Date (excluding any injunctions or stays contained in
the Combined Disclosure Statement and Plan or the Confirmation Order), shall remain in full
force and effect until the Effective Date.

N. Revocation, Withdrawal or Non-Consummation

The Debtor reserves the right to revoke or withdraw the Combined Disclosure Statement
and Plan at any time prior to the Confirmation Date and to File subsequent plans of
reorganization. If the Debtor revokes or withdraws the Combined Disclosure Statement and Plan
prior to the Confirmation Date, or if Confirmation or the Effective Date does not occur, then (a)
the Combined Disclosure Statement and Plan shall be null and void in all respects, (b) any
settlement or compromise embodied in the Combined Disclosure Statement and Plan (including
the fixing or limiting to an amount certain any Claim or Class of Claims), assumption or
rejection of Executory Contracts or Unexpired Leases effected by the Combined Disclosure
Statement and Plan, and any document or agreement executed pursuant to the Combined
Disclosure Statement and Plan shall be deemed null and void, and (c) nothing contained in the
Combined Disclosure Statement and Plan, and no acts taken in preparation for consummation of
the Combined Disclosure Statement and Plan, shall (i) constitute or be deemed to constitute a
waiver or release of any Claims against, or any Interests in, the Debtor, or any Causes of Action,
Avoidance Actions, Litigation Rights or other claims by or against the Debtor or any Person or
Entity, (ii) prejudice in any manner the rights of the Debtor or any Person or Entity in any further
proceedings involving a Debtor, or (iii) constitute an admission of any sort by the Debtor or any
other Person or Entity.

0. Plan Supplement

The Plan Supplement shall be Filed with the Bankruptcy Court at least ten (10) days prior
to the Confirmation Hearing or such later date as may be established by order of the Bankruptcy
Court. Upon such Filing, all documents set forth in the Plan Supplement may be inspected in the
office of the Clerk of the Bankruptcy Court during normal business hours. Holders of Claims or
Interests may obtain a copy of any document set forth in the Plan Supplement upon written
request to the Debtor in accordance with this Article XIV.Q.

P. Notices

Any notice, request, or demand required or permitted to be made or provided under the
Combined Disclosure Statement and Plan shall be (a) in writing, (b) served by (i) certified mail,
return receipt requested, (ii) hand delivery, (iii) overnight delivery service, (iv) first class mail, or
(v) facsimile transmission, and (c) deemed to have been duly given or made when actually
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delivered or, in the case of notice by facsimile transmission, when received and telephonically
confirmed, addressed as follows:

If to the Debtor:

Scott D. Cousins

Evan T. Miller

Bayard, PA

222 Delaware Avenue, Suite 900
Wilmington, DE 19801

Notices to Crius:

Crius Solar Fulfillment, LLC
c¢/o Crius Energy, LLC

1055 Washington Blvd., Floor 7
Stamford, CT 06901

Attention: Chief Legal Officer

with a copy (which shall not constitute notice) to:

Willkie Farr & Gallagher LLP
787 Seventh Avenue

New York, New York 10019
Attention: Mark Getachew
Paul Shalhoub

with a copy (which shall not constitute notice) to:

Young Conaway Stargatt & Taylor, LLP
Rodney Square, 1000 North King Street
Wilmington, DE 19801

Attention: Matthew B. Lunn

Justin H. Rucki

Q. Computation of Time

In computing any period of time prescribed or allowed by the Combined Disclosure
Statement and Plan, the provisions of Rule 9006(a) of the Bankruptcy Rules shall apply.

R. Section 1125(e) of the Bankruptey Code
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As of the Confirmation Date, the Debtor shall be deemed to have solicited acceptances of
this Plan in good faith and in compliance with the applicable provisions of the Bankruptcy Code.
The Debtor (and each of its successors, predecessors, control persons, members, Affiliates,
agents, directors, officers, employees, investment bankers, financial advisors, accountants,
attorneys and other professionals and any officer or employee serving as a director, manager,
officer or employee of any Affiliate of the Debtor or trustee (or similar position) of any
employee benefit plan or trust (or similar person) of the Debtor or its Affiliates) have
participated in good faith and in compliance with the applicable provisions of the Bankruptcy
Code in the offer and issuance of the securities under this Plan. Accordingly, such entities and
individuals shall not be liable at any time for the violation of any applicable law, rule or
regulation governing the solicitation of acceptances or rejections of this Plan or the offer and
issuance of the securities under this Plan.

S. Determination of Tax Filings and Taxes

The Reorganized Debtor shall have the right to request an expedited determination of its
tax liability, if any, under section 505(b) of the Bankruptcy Code with respect to any tax returns
filed, or to be filed, for any and all taxable periods ending after the Petition Date through the
Effective Date. The Reorganized Debtor shall have the right, at their expense, to control,
conduct, compromise and settle any tax contest, audit or administrative or court proceeding
relating to any liability for taxes.

T. Governing Law

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy
Code and Bankruptcy Rules), the laws of (a) the State of Delaware shall govern the construction
and implementation of the Combined Disclosure Statement and Plan and (except as may be
provided otherwise in any such agreements, documents, or instruments) any agreements,
documents, and instruments executed in connection with the Combined Disclosure Statement
and Plan and (b) the laws of the state of incorporation of the Debtor shall govern corporate
governance matters with respect to the Debtor; in each case without giving effect to the
principles of conflicts of law thereof.

U. Exhibits

All exhibits are incorporated into and are a part of this Combined Disclosure Statement
and Plan as if set forth in full herein, and, to the extent not annexed hereto, such exhibits shall be
Filed with the Bankruptcy Court on or before the Exhibit Filing Date. After the Exhibit Filing
Date, copies of exhibits can be obtained upon written request to Bayard, P.A., 222 Delaware
Avenue, Suite 900, Wilmington, DE 19801, Attn: Scott D. Cousins, counsel to the Debtor or by
downloading such exhibits from the Bankruptcy Court’s website at http://www.deb.uscourts.gov
(registration required) or the Claims Agent’s website at http://www.jndla.com/cases/verengo. To
the extent any exhibit is inconsistent with the terms of the Combined Disclosure Statement and
Plan, unless otherwise ordered by the Bankruptcy Court, the non-exhibit portion of the
Combined Disclosure Statement and Plan shall control.
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Dated: March 29, 2017 BAYARD, P.A.

/s/ Scott D. Cousins

Scott D. Cousins (No. 3079)
GianClaudio Finizio (No. 4253)
Evan T. Miller (No. 5364)

222 Delaware Avenue, Suite 900
Wilmington, DE 19801

Phone: (302) 655-5000

Counsel for the Debtor and Debtor-in-Possession
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Exhibit 1

to

Second Amended Combined Disclosure Statement and Plan Proposed by the
Debtors and Debtors in Possession, Dated March 29, 2017

Liquidation Analysis
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VERENGO, INC.
Liquidation Analysis
(% thousands)

THE DEBTOR MAKES NO REPRESENTATIONS OR WARRANTIES REGARDING THE ACCURACY OF THE ESTIMATES AND
ASSUMPTIONS BELOW (WHICH RELY UPON PRO FORMA, UNAUDITED FINANCIAL INFORMATION OF THE DEBTOR) OR A
TRUSTEE’S ABILITY TO ACHIEVE SUCH RESULTS. IN THE EVENT THAT THIS CHAPTER 11 CASE IS CONVERTED TO A
CHAPTER 7 LIQUIDATION, ACTUAL RESULTS COULD VARY MATERIALLY FROM THE ESTIMATES AND PROJECTIONS SET

FORTH IN THIS LIQUIDATION ANALYSIS,

The Liquidation Analysis has been prepared assuming that the Debtor begins liquidation of its assets on or about May 1, 2017 and represents an estimate of recovery

values and percentages based upon a liquidation of the Debtor’s assets into cash. The determination of the proceeds from the liquidation of assets is a highly uncertain process
involving the extensive use of estimates and assumptions which, although considered reasonable by the Debtor's management and its advisors, are inherently subject to significant
business, economic and compefitive uncertainties and contingencies beyond the control of the Debtor and its management. The cessation of business in a liquidation is likely to
trigger certain claims that otherwise would not exist under a Pian absent a liquidation. Some of these claims could be significant and will be entitled to priority in payment over
general unsecured claims. Any adjustment made for these potential claims could differ materially from what is included within the Liquidation Analysis. This Liquidation Analysis
does not include any potential recovery or cost to pursue potential causes of action that may be identified. This Liquidation Analysis also does not include estimates for the tax
consequences, under applicable federal and state law, which may be triggered upon the liquidation and sale events of assets in the manner described above.

L
» Book Val i
Book Value (1) Low High Low High
Assets {1)
Cash & Cash Equivalents - 100% 100% - -
Accrued Professional Fees (285.0) 100% 100% (285.0) (285.0)
Net Cash & Cash Equivalents (285.0) (285.0) (285.0)
Accounts Receivable - Trade(2) 384.0 25% 50% 96.0 182.0
Inventory - Raw Materials and Other(3) - na na - -
Inventory - Finished Goods and Other(4) 543.1 50% 60% 2716 3259
Prepaid Assets(5) 1,334.0 0% 25% - 3335
Fixed Assets(6) 4462 1% 5% 45 223
Chapter 7 Avoidance Actions (7) ‘na na unknown unknown
Inteliectual Property(8) - unknown unknown
|Est. Gross Liquidation Proceeds $ 87.0 $ 588.7 {
Costs
Costs High Low
Trustee Fees(9) 200.0 150.0
Trustee Professionals(10) 300.0 200.0
Wind-down Employee(11) 10.0 25.0
Wind-down Rent / Other(11) 70.0 40.0
[Est Liguidation © R0 00 A15.00 ]
lEst. Progeeds Available for Ristribution (493.0) 1737 ]
| . ESTIMATED DISTRIBUTION OF LIQUIDATION PROCEEDS
Est. Recovery
Total Claims Low High
Administrative Claims{12) $ 50.0 $ - % 50.0
0% 100%
DIP Loan(12a) $ 2,742.1 $ - 8 1237
0% 5%
Secured Claims as credit bid (excl. debts secured by equipment)(13) $ 9,050.0 $ - 8 -
0% 0%
Priority Claims(14) $ - $ - 8 -
0% 0%
Unsecured Deficiency Claim(15) $ 23,8737 $ - 8§ -
0% 0%
Unsecured Claims(16) $ 15,846.0 $ - $ -
0% 0%

Notes:

(1) Asset values (other than cash) are book values as of 1/31/17. Assumes $0 cash at time of liquidation. Accrued Professional Fees through 2/28/17 include:
Bayard: $235,000; UpShot: $50,000. As of 2/28/17, no amounts are owing to Sherwood in excess of its retainer.

(2) includes Trade Receivables net of reserve.

(3) Inventory consists of parts ready for installation. No assembly is done by Verengo and so all inventory is "finished goods."

(4) Company estimated based on recent sales.

(5) Book value as of 1/31/17. High includes retum of Workers Comp pre-paid amount of $333k.

(6) Net book value as of 1/31/17; Excludes leasehold improvements.

(7) Company has begun to examine potential avoidance action claims.

(8) Trade Marks, Brand Name, Plans, SOPs, etc. Company does not hold IP on its balance sheet. Any sale of IP is highly uncertain.

(9) Trustee compensation based on applicable rates @ 3-25% of gross liquidated proceeds (estimated at $150,000 to $200,000).

(10) Trustee's professionals (counse! and other legal, financial and professional services) at $100k/mth for 2-3 months,

(11) Assumes four to six weeks of payroll for one full ime employee to assist with collection of A/R and sale of assets. Pius two months of rent for office/warehouse.

(12) Projected accrued professional fees for March + Aprit = $270k (Bayard at $100/mo; Upshot at $15/mo.; Sherwood at $40). However, admin carveout claims are
capped at $50k per the DIP loan. Excess claims of $220k are added to DIP loan.

12(a) Includes DIP {oan balance of $2,441k as of 3/28/17; plus $81k expected draw in April; plus excess Admin claims (see Note 12).

(13) A portion ($9,050,000) of the pre-pefition secured debt is collateralized by assets and is applied to a credit bid by Crius.
The balance of pre-petition secured amounts are allowed pursuant to the final DIP Order dated October 13, 2016.
Class 2A secured claims are reduced by deposits and/or secured by equipment; any deficiency is treated as a general unsecured claim.

(14) Per Schedules, all Priority Unsecured claims consist of PTO. Company believes all PTO has been or will be paid out. Pre-petiton wage claims have been satisfied.

(15) Includes ali Crius secured debt in excess of the coltateral value plus Other Investor Notes as defined in the Plan.

(16) Unsecured claims based on Schedules, subject to material change based on asserted claims prior to bar date and other factors. Figures do not include litigation
amounts not yet determined. Also could increase based upon deficiency claims from equipment lessors and contractual amounts owing for executory contracts that are rejected.
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Financial Projections

- @ | @ ] W — 2017 T
Revenue $1,768.261 52223642 | $2.253424 | $2.256.396 $8,501,773 00.0% |
New Home | §694,682 $1.066,240 | $1.032.920 31,018,260 $3.818.162 44.8%
Sungevity | $422,769 $458 466 $478,458 $471,300 $1,830984  21.5%
QM| 574,100 $121,200 $158,600 $199,050 $553,950 6.5%
EPC] s578,711 $577,735 $562,445 $569,786 $2,306,677 271%
COGS $1,189.402 £1,283,545 $1.266,363 $1,286, 897 $5,098.207
Gross Margin $578,769 $940.007 $087,060 $062.499 $3,475,426
Gl-wj 32.7% 423% 43.8% 43.0% 40.9%.
Operating Expenseqd  $1,009,835 709,761 $635,013 $634,071 $2,988,680
OpEx%|  57.1% 31.8% 28.2% 28.1% 35.2%
Operating Income $230,338 $352,047 $335,429 $486,745
% of Rev. 10.4% 15.6% 14.9% 5.7%:

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization
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Distribution Trust Avoidance Actions

[to be provided in the Plan Supplement]

Chapter 11 Combined Disclosure Statement
and Plan of Reorganization
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre Chapter 11
VERENGO, INC.,! Case No.: 16-12098 (BLS)
Debtor. Re: D.I. 236, 239, 262, 265, 273

NOTICE OF (I) ENTRY OF CONFIRMATION ORDER (II) EFFECTIVE DATE
AND (III) DEADLINES TO SUBMIT CERTAIN CLAIMS

PLEASE TAKE NOTICE OF THE FOLLOWING:

1. Confirmation Order. On April 24, 2017, the United States Bankruptcy Court for
the District of Delaware (the “Bankruptcy Court™) entered its Findings of Fact, Conclusions of
Law, and Order Approving and Confirming the Second Amended Combined Disclosure Statement
and Chapter 11 Plan of Reorganization for Verengo, Inc. Proposed by the Debtor and Debtor in
Possession [D.I. ___] (the “Confirmation Order”) confirming and approving the Second Amended
Combined Disclosure Statement and Chapter 11 Plan of Reorganization for Verengo, Inc.
Proposed by the Debtor and Debtor in Possession [D.I. 236] (as may be amended, modified or
supplemented from time to time, the “Combined Disclosure Statement and Plan” and the chapter
11 plan portion thereof, the “Plan”).”

2. Effective Date. On , 2017, the Effective Date occurred and the Plan
was substantially consummated. Each of the conditions precedent to consummation of the Plan
enumerated in Article XII of the Plan have been satisfied or waived in accordance with the Plan
and the Confirmation Order.

3. Binding Effect. As of the Effective Date, the terms, conditions and provisions of
the Plan are immediately binding upon and inure to the benefit of the Debtor, the Reorganized
Debtor, the Distribution Trustee, all present and former Holders of Claims and Equity Interests,
regardless of whether any such Holder of a Claim or Equity Interest has voted or failed to vote to
accept or reject the Plan.

4, Release, Exculpation, Discharge and Injunction. The release, exculpation,
discharge and injunction provisions set forth in Article XVI of the Plan are now in full force and
effect.

! The Debtor and the last four digits of its identification number are as follows: Verengo, Inc. [6114]. The
address of the Debtor’s corporate headquarters is 1899 Western Way, Suite 340, Torrance, CA 90501.

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan.

{BAY:03051275v1}
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5. Assumption of Executory Contracts and Unexpired Leases. On April 13, 2017,
the Debtor filed the Notice of Filing of Plan Supplement for Second Amended Combined
Disclosure Statement and Chapter 11 Plan of Reorganization for Verengo, Inc. Proposed by the
Debtor and Debtor in Possession [D.. 262], which included as Exhibit D the Schedule of
Assumed Contracts that identified certain Executory Contracts and Unexpired Leases to be
assumed pursuant to the Plan and associated Cure amounts, if any. Entry of the Confirmation
Order by the Bankruptcy Court constituted approval of assumption and the amount required to
Cure a default (if any) under each Executory Contract and Unexpired Lease identified in the
Schedule of Assumed Contracts and a determination of the Cure amount, as applicable, pursuant
to sections 365 and 1123 of the Bankruptcy Code. Any payment required to Cure a default under
an assumed Executory Contract or Unexpired Lease shall be paid in Cash promptly after the
Effective Date or, if there is a dispute regarding the assumption or Cure of such Executory
Contract or Unexpired Lease, the entry of a Final Order or orders resolving such dispute.

6. Claims Based on Rejection of Executory Contracts or Unexpired Leases.
Pursuant to the Plan, all Executory Contracts and Unexpired Leases were rejected on the

Effective Date unless such Executory Contract or Unexpired Lease (a) was previously assumed or
rejected upon motion by a Final Order, (b) previously expired or terminated pursuant to its own
terms, (c) is listed on the Schedule of Assumed Contracts or (d) is the subject of a pending motion
to assume, to assume on modified terms, or to assume and assign Filed by the Debtor on or before
the Confirmation Date. Pursuant to the Confirmation Order, claims arising from the rejection of
an Executory Contract or Unexpired Lease not already evidenced by a Proof of Claim previously
Filed with the Bankruptcy Court, must be Filed with the Bankruptcy Court so that they are
actually received by the Bankruptcy Court no later than ,2017. All such Claims not
filed within such time will be forever barred from assertion against the Distribution Trust.
Such Claims shall be treated as Class 4 General Unsecured Claims and as such will be entitled to
receive a pro rata distribution not to exceed the maximum payable amount as set forth in Article
VI1.B of the Plan.

@) Administrative Claims Bar Date. Requests for payment of Administrative
Claims must be included within an application (setting forth the amount of, and basis for,
such Administrative Claims, together with documentary evidence) and Filed and served
on respective counsel for the Debtor, the Reorganized Debtor, Crius, and the Distribution
Trustee no later than , 2017. Holders of Administrative Claims (including,
without limitation, Holders of any Claims for federal, state or local taxes) that are
required to File a request for payment of such Claims and that do not File such requests
by the applicable bar date specified in this paragrph shall be forever barred from asserting
such Claims against the Debtor, Reorganized Debtor, Distribution Trust or any of their
property. Requests for payments of Administrative Claims included within a proof of
claim are of no force and effect, and are disallowed in their entirety as of the Effective
Date, and shall be satisfied only to the extent such Administrative Claim is subsequently
Filed in a timely fashion as provided by this subsection and subsequently becomes an
Allowed Claim.
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7. Professional Compensation and Reimbursement Claims. Except as otherwise
provided in the Plan or Confirmation Order, all final requests for allowance and payment of

Professional Fee Claims must be filed and served so as to be actually received no later than

,2017.

8. Inquiries by Interested Parties. The Combined Disclosure Statement and Plan,
the Confirmation Order and copies of the documents included in the Plan or any other document
filed in this chapter 11 case are available (a) for free at the Debtor’s claims and noticing agent’s
website, http://www.jndla.com/cases/verengo, or (b) for a fee by visiting the Bankruptcy Court’s
website at www.deb.uscourts.gov.

Dated: 2017 BAYARD, P.A.

/s/

Scott D. Cousins (No. 3079)
GianClaudio Finizio (No. 4253)
Erin R. Fay (No. 5268)

Evan T. Miller (No. 5364)

222 Delaware Avenue, Suite 900
Wilmington, DE 19801

Phone: (302) 655-5000

Counsel for the Debtor and
Debtor-in-Possession
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