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Where’s the Rent? Statutory and Contractual
Payment Excuses in Pandemic Bankruptcies

By Erin R. Fay*
I. Introduction

By any measure, 2020 was an exceedingly challenging year for businesses.
Market analysts reported 60 major retail bankruptcies, the largest number
since the 2009 financial markets crisis,' 160 consumer-facing business bank-
ruptcies, and more than 12,200 store closures.? Indeed, the pandemic appears
to have accelerated long-anticipated changes in consumer behavior and ex-
acerbated the existing abundance of retail square footage in the United
States.®

The Bankruptcy Code contains numerous tools for debtors with large lease
portfolios to restructure their businesses. The Bankruptcy Code, in turn,
contains certain protections for landlords while a tenant is in bankruptcy.
The pandemic tested the boundaries of these sometimes competing provi-
sions as tenants’ revenues dried up overnight, but landlords required rent
streams to enable them to pay their mortgages and maintain properties. Al-
though the Bankruptcy Code would appear to contain little flexibility as to a
debtor paying its post-petition rent, pandemic courts were hesitant to swiftly
enforce rent payment obligations. Unsurprisingly, rent payment was a key
issue in many pandemic retail bankruptcies.*

Throughout the pandemic, debtors asked for relief from their post-petition
rent obligations in a variety of ways—from extending rent payment dates to
“mothballing” their operations and chapter 11 cases to abating or suspending
rent payments. Despite section 365(d)(3) of the Bankruptcy Code which ap-
pears to require rent payments to be made when due (especially after the
initial 60 days of a chapter 11 case), debtors were remarkably successful in
delaying, reducing, or making no rent payments particularly in the beginning
of the pandemic. Moreover, many of the relevant proceedings laid bare the
procedural challenges required for courts to make nuanced decisions regard-
ing portfolios of leases in a meaningful timeframe for all parties. Finally,
these proceedings highlighted a potential statutory gap in that the Bank-
ruptcy Code does not dictate the remedy if rent is not timely paid.

II. Section 365(d)(3) of the Bankruptcy Code

Section 365(d)(3) of the Bankruptcy Code (“Section 365(d)(3)”) requires
a debtor to timely pay rent as required under a lease that arises in the period
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after the petition date and until the lease is assumed or rejected, unless the

court finds cause to extend the payment date for up to 60 days post-petition.

More specifically, it states, in relevant part, as follows:
The trustee shall timely perform all the obligations of the debtor . . . arising
from and after the order for relief under any unexpired lease of nonresidential
real property, until such lease is assumed or rejected, notwithstanding section
503(b)(1) of this title. The court may extend, for cause, the time for perfor-
mance of any such obligation that arises within 60 days after the date of the or-
der for relief, but the time for performance shall not be extended beyond such
60-day period.

11 U.S.C. § 365(d)(3).

The “notwithstanding” reference to Bankruptcy Code section 503(b)(1) is
notable, as such section would otherwise engraft the requirement for an
administrative expense that the payment be “actual necessary costs and ex-
penses of preserving the estate.” Instead, the implication from the plain
language is that lease payments are not run-of-the-mill administrative ex-
penses and the amount to be paid is the amount stated in the lease. Although
rent payments do not have a technical superpriority, the requirement of cur-
rent payment in Section 365(d)(3) can be read to provide a functional
superpriority of payment. Moreover, the legislative history around the provi-
sion reflects a congressional concern for landlords being unwillingly forced
to supply credit to a debtor.® Nevertheless, there is disagreement in the case
law regarding the administrative claim status of obligations under a lease,
which, as discussed below, became important in the pandemic.

Further, the language in Section 365(d)(3) refers to the “obligations of the
debtor” under a lease or contract. This language points the court to the
specific language of the applicable agreement and related applicable law.
During the pandemic, force majeure clauses took on a life of their own in
many areas of law, including bankruptcy. In addition to other arguments,
debtors asserted that their obligations under Section 365(d)(3) were affected
by the pandemic itself or by various regulations limiting or prohibiting busi-
ness operations. Additionally, debtors argued that state common law defen-
ses applied to further minimize rent obligations. As discussed below, these
novel questions were met with a variety of responses by different bank-
ruptcy courts.

III. Various Approaches to Delay or Avoid Rent Payments

A. Strategy 1: Mothballing

At the beginning of the pandemic, already pending cases were caught in
precarious position. Some of these debtors had filed to liquidate their assets,
which often requires “going out of business” sales. These sales, of course,
could not happen in the expected timeframe without customers shopping in
stores. Other debtors intended to operate their businesses and continue to
generate revenue to fund their cases. With broad stay-at-home mandates is-
sued in all states, income streams were decimated overnight in a variety of
industries. Nevertheless, administrative costs such as rent and professional
fees continued to accrue. Budgets underlying the financing or use of cash
collateral in the cases were built on suddenly unachievable assumptions.
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Some of these cases converted to chapter 7 proceedings,® while others at-
tempted to freeze or mothball their operations and chapter 11 cases.

Often as a part of mothballing, debtors requested orders confirming the
60-day extension for cause under Section 365(d)(3). Courts were generally
receptive to granting such relief.” Some courts were additionally willing to
take these orders a step further and limit the availability of non-emergency
hearings for parties seeking other relief that would arguably undermine the
60-day breathing spell, such as stay relief to foreclose or to compel immedi-
ate assumption or rejection.®

1. Inre Modell’s Sporting Goods, Inc.

One of the first cases where mothballing was approved was In re Modell’s
Sporting Goods, Inc., et al., Case No. 20-14179 (Bankr. D.N.J.). The
Modell’s debtors filed on March 11, 2020 to effectuate an orderly liquidation
of their assets through, inter alia, going out of business sales at their 134
stores.? As of the petition date, Modell’s had been experiencing liquidity is-
sues and had failed to pay rent at most of its stores for several months.' In
addition, as a part of its attempts to address liquidity issues, Modell’s had
negotiated rent relief or other concessions from landlords both in early 2019
and the weeks leading up to the petition date." As a result, many landlords
entered the case without having received rent for several months and with
recently renegotiated leases or lease concessions.

Shortly after Modell’s filed its petitions, COVID began to take hold and
various state and local orders were issued restricting business operations. As
aresult, on March 23, 2020, Modell’s filed an emergency motion to suspend
its bankruptcy cases and operations for a period of 60 days pursuant to sec-
tions 105 and 305 of the Bankruptcy Code." The Suspension Motion sought
to suspend all deadlines and activities in the chapter 11 cases, to defer pay-
ment of all but certain essential expenses under a modified budget, cease in-
person operations, and to terminate almost all employees.™

The Modell’s debtors argued that Bankruptcy Code section 305 supported
the relief requested by permitting a court to “suspend all proceedings in a
case under this title, at any time if—(1) the interests of creditors and the
debtor would be better served by such dismissal or suspension.” 11 U.S.C.
§ 305(a)(1). The debtors further argued that section 105(a) of the Bank-
ruptcy Code - which provides that “[t]he court may issue any order, process,
or judgment that is necessary or appropriate to carry out the provisions of
this title” - supported their requested relief." It was clear in Modell’s that the
debtors did not have sufficient funds to pay the necessary rent until after
their going out of business sales generated proceeds, so there was a practical
payment issue."

Numerous landlords objected to the Suspension Motion arguing that the
Bankruptcy Code did not permit the relief requested and that the landlords
should not be forced to bear the extreme burden of the suspension."® In par-
ticular, the landlords argued that the requested relief was in direct contradic-
tion to Section 365(d)(3) and that neither section 305 or 105 of the Bank-
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ruptcy Code can be used as requested and in a manner that overrides explicit
Bankruptcy Code provisions."” Further, the landlords requested varying
forms of adequate protection.'®

Four days after the Suspension Motion was filed, the court entered an
initial order granting the majority of the requested relief on a temporary
basis through April 30, 2020." Such order was further extended through
May 31, 2020 and then June 15, 2020.%° In entering the interim versions of
such orders, the court took into consideration the circumstances of all parties
and the lack of then-present liquidity.?' The court also noted that in addition
to rent not being paid, the secured lenders were not being paid and there was
no final waiver of the estate’s right to surcharge the lenders’ collateral pursu-
ant to section 506(c) of the Bankruptcy Code.? Taking these and other
considerations into account, the court determined that brief deferrals of the
debtors’ time to pay rent were appropriate and in all parties’ interests.?® The
court encouraged the parties to negotiate a resolution and did not enjoin par-
ties from making requests for emergency relief as needed.?*

During these extensions, Modell’s, dozens of its landlords, the official
committee of unsecured creditors and the debtors’ senior secured lenders
engaged in court-ordered mediation sessions that ultimately resulted in a
June 10, 2020 stipulation that provided, inter alia, for (i) payment of certain
post-petition rent at varying levels depending on the status of operations, (ii)
reservations of rights as to unpaid amounts and other issues, (iii) landlords’
agreement to not seek payment of unpaid amounts until a date certain, and
(iv) rejection of leases and property surrender by August 31, 2020. Under
this structure, Modell’s resumed its store closing sales in late June and later
confirmed a liquidating plan that provided for full payment of administrative
claims.®

B. Strategy 2: Extending the 60-day period in Section 365(d)(3)

As a part of the mothballing strategy or as a standalone additional strat-
egy, some debtors sought to extend the time to satisfy lease obligations far
beyond the stated period in Section 365(d)(3). Unlike Modell’s, some bank-
ruptcy cases were well into their chapter 11 processes when the pandemic hit
and the 60-day period in Section 365(d)(3) was significantly advanced. One
such case was In re Pier 1 Imports, Inc., Case No. 20-30805 (Bankr. E.D.
Va.). The Pier 1 debtors filed chapter 11 petitions on February 17, 2020 with
the stated goal of confirming a chapter 11 plan in 60 days.?® Instead, one
month into the case, their stores closed for an unknown duration.?

Shortly thereafter, the debtors filed a motion seeking emergency relief re-
lated to operating under a limited budget that did not pay rent, and adjourn-
ing a wide variety of filed motions and certain later filed motions, including
those that would seek relief related to unpaid post-petition rent.?® In support
of this relief, the debtors cited sections 105 and 365(d)(2) of the Bankruptcy
Code, the terms of their leases and various theories of state law, including
doctrines related to governmental takings, frustration of purpose, and
impossibility.?® Landlords and other parties objected to the motion on bases
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similar to those raised in opposition to the Modell’s motion.*

Six days after the debtors filed the motion, the court approved it, including
rent deferral, on an interim basis. The court issued a further approval order
on May 35, 2020.%*" In total, the relief granted by the court, among other things,
permitted the Pier 1 debtors to pause their obligation to pay post-petition
rent for 104 days after the petition date and to defer payments an even longer
period of time.*

In its memorandum approval order, the court based its ruling on section
105(a) of the Bankruptcy Code noting that the order “will not override any
explicit mandate to the contrary set forth in the Bankruptcy Code.”* The
court went on to analogize the relief from payment of post-petition obliga-
tions to the relief from payment of pre-petition obligations explicit within
the Bankruptcy Code, finding the deferral necessary for a “breathing spell.”**
The court further explained that its ruling did not contradict explicit Bank-
ruptcy Code provisions, namely Section 365(d)(3), because that provision
does not “give the Lessors a right to compel payment.” Instead, the landlords
are left with administrative claims to be paid in accordance with a chapter 11
plan.*® Additionally to this point, the court determined that “[t]Jo compel pay-
ment by the Debtors now would be to elevate payment of rent to the Lessors
to a superpriority status” and that the lessors were not entitled to such relief.*
To the extent the lessors were entitled to adequate protection, the court found
that the debtors’ continued payment of insurance and utility costs and the
debtors’ assurance that deferred rent would be paid in July was sufficient.”

Thereafter, the Pier 1 debtors began paying rent for all stores on June 1,
2020.% Unfortunately, the debtors had to liquidate all of their assets and
contemporaneously filed a chapter 11 liquidation plan. Instead of the debt-
ors’ promise that unpaid deferred rent for April and May would be paid in
July, the plan provided that such rent would either be paid in full by
September 12, 2020 if the landlords permitted the debtors to conduct store
closing sales as needed, or would be deemed to be treated the same as
administrative claims were treated under the debtors’ chapter 11 plan.*® The
plan, in turn, proposed to pay administrative claimants only a pro rata amount
and projected administrative claim recoveries at 10%-40%.* This outcome
may not have vindicated the court’s ruling that a promise of later payment is
adequate protection.

C. Rent Abatement

With no end to the pandemic in sight, debtors next began seeking to
suspend or abate rent under several theories, including force majeure lease
clauses and state law doctrines of frustration of purpose and impossibility.
Notably, subject to certain exceptions, the Bankruptcy Code does not vitiate
underlying lease provisions or state landlord-tenant law.*' Section 365(d)(3)
expressly requires a debtor to timely perform its obligations under a lease.
Consequently, if there is an applicable force majeure clause in a lease or
state law defense to payment, Section 365(d)(3) arguably does not alter that
provision or its potential applicability. Prior to the pandemic, the interplay
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between these Code provisions and state law defenses was only occasionally
at issue. During the pandemic, however, certain debtors attempted to use
these arguments to avoid lease obligations for very large portfolios of
leases.*?

1. CEC Entertainment

The debtors in In re CEC Entertainment, Inc. operated nationwide Chuck
E. Cheese venues, which provide a mixture of arcade games, entertainment
and dining options.” The debtors filed their chapter 11 petitions on June 2,
2020 largely citing the pandemic as the cause of their filing.** Prior to the pe-
tition date, the debtors had drawn down on their loan facility and later they
received a significant post-petition financing facility.* As a result, the CEC
debtors had significant cash on hand before and during their chapter 11
cases.’

Despite their cash balances, revenues were certainly down during the
pandemic due to government restrictions that limited operations.*” Different
states imposed various restrictions on the debtors’ operations. For locations
where gaming remained prohibited, “CEC reached a business decision that
offering in person dining without arcade games would hurt its business” as
children would have a negative experience of sitting in the venue and look-
ing at all the games they could not play.*® As a result, the debtors made the
business decision to limit their operations, and therefore their revenues,
more strictly than state and local regulations would have required.*

The debtors filed a motion, a few days after the first-day hearing in the
case, to extend the time to comply with their lease obligations through the
60-day Section 365(d)(3) period.*® The court granted the request on an
interim basis on one day’s notice and then approved the relief on a final basis
on the record at a hearing held on August 3, 2020.*' On even date with such
hearing, the debtors filed a motion to abate rent payments at 141 locations.®

The debtors’ abatement motion included a sum total of 4 pages of argu-
ment purporting to provide a separate basis to abate rent under leases for 141
locations in 12 states.®® The motion generally argued that the Court could
provide the requested relief of entirely excusing the debtors from paying any
rent until all governmental regulations were lifted pursuant to (i) the frustra-
tion of purpose doctrine, (ii) force majeure lease clauses, or (iii) the court’s
inherent equitable powers.>*

Many landlords objected to the motion and evidentiary hearings were held
in September 2020 and December 2020 with regard to several objecting les-
sors with locations in three states.”® On December 14, 2020, almost six
months after the debtors filed their petitions and almost four months after the
debtors’ abatement motion was filed, the court issued an opinion denying the
motion.*® The opinion was issued one day before the hearing where the debt-
ors’ chapter 11 plan was confirmed. Despite the opinion denying the motion,
given the timing, the debtors effectively succeeded at delaying certain rent
payments for the entirety of their chapter 11 case.

As to the opinion’s specific findings, the court first found that it did not
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have the unilateral equitable power to grant the requested relief. The court
disagreed with the Pier 1 court, finding that the mandate of Section 365(d)(3)
is clear and “unambiguously requires that debtors timely perform their
obligations under commercial leases.”® Accordingly, the court would not
use the general mandate section 105(a) of the Bankruptcy Code to override
the specific requirements of Section 365(d)(3).%

The court next found that the force majeure clauses of the leases at issue
did not permit the debtors to delay rent payments.*® In its abatement motion,
the debtors had pointed to a force majeure clause that was in its “standard
lease” and that permitted an extension of the time to perform on account of
governmental restrictions or other cause.®® None of the applicable leases ap-
peared to contain this language and instead many included either force ma-
jeure clauses that specifically excluded rent payments from excused or
extended obligations or “anti-force majeure” clauses.®'

Finally, the CEC bankruptcy court found that the frustration of purpose
doctrine did not apply because the force majeure clauses superseded the doc-
trine or the purpose of the leases was not fully frustrated.®? As to the first
finding, the court reviewed applicable state law providing that when parties
specifically allocate risk such as in a force majeure clause, the frustration of
purpose doctrine is inapplicable.®® Moreover, the court noted certain
inconsistencies or fallacies in the debtors’ positions, including that frustra-
tion of purpose requires a permanent or total loss of value and yet the debt-
ors had not rejected the leases.®* The court also could not locate case law
finding that a “temporary reduction in the value of the lease was adequate for
the Court to determine that there had been a frustration of purpose.”®
Similarly, although the debtors may have chosen to limit their use of the
leased premises, many of the use clauses in the leases permitted a broader
use that may have been less impacted by the pandemic.®® Consequently, the
debtors’ business decision to limit use and “prioritize [their] own long term
business interests over near term profits, does not totally destroy the value of
the lease.”

Further, the court noted that the remedy for frustration is typically contract
rescission, i.e., the end of the contract.®® Instead of rescission, the debtors
were seeking to simply escape one portion of their responsibilities under the
leases while the landlords were to remain fully bound to their obligations.®®

As noted above, the court’s abatement ruling came one day before the
hearing on confirmation of the debtors’ chapter 11 plan. Even though the
opinion left open what remedy for non-payment would be appropriate given
the denial of the abatement motion, it appears that the debtors resolved
remaining landlord issues without further hearings. The opinion is helpful in
its clear analysis of the potential arguments for abatement; however, it also
leaves open the question of what happens when a debtor ignores the mandate
of Section 365(d)(3). In a single sentence, the opinion appears to indicate
that it would use its equitable powers to fashion a remedy: “[t]he Court’s eq-
uitable powers will be tested at the remedy stage.””® As the debtors resolved
their remaining landlord issues, there will not be further remedies’ proceed-
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ings in CEC Entertainment.”

IV. Observations

1. Pandemic Case Law

It remains to be seen whether pandemic decisions will have a lasting ef-
fect on bankruptcy jurisprudence or will be viewed as factually distinguish-
able once-in-a-lifetime case law. Often courts granting extraordinary relief,
such as the Modell’s court, were faced with incredibly harsh facts where the
debtor lacked the present ability to pay and almost all parties would have
fared the same or worse in chapter 7 or with lease rejection. The Modell’s
court also took stock of all the other constituents who were not receiving
expected payments such as the debtors’ senior secured lenders and the debt-
ors’ many employees who had been furloughed or terminated. These facts
are arguably irrelevant under Section 365(d)(3), but such section clearly was
not drafted with a pandemic - or seemingly even a lack of payment when
required under such section - in mind.

Conversely, the CEC Entertainment debtors had some cash liquidity (but
not their lenders’ consent) and the court was still unwilling to mandate pay-
ment while the issue of abatement loomed. This factual scenario is more
concerning for landlords in post-pandemic cases, although perhaps these
concerns are mitigated by the unlikelihood of a large-scale triggering of
force majeure clauses. Landlords no doubt have also looked closely at the
force majeure clauses in their leases, which may be their best defense. At a
minimum, the cases may represent a momentary weakening of landlord
protections under the Bankruptcy Code. Notably, none of the resulting case
law has answered the question of the appropriate remedy should the court
find no excuse for payment under Section 365(d)(3) and a failure to pay.

Over a year into the pandemic, it appears that debtors are not utilizing the
same approaches in court as they did at the height of the crisis. Perhaps this
is a recognition that the factual underpinnings are not equivalent and that
courts may be less flexible at this point. The courts themselves sometimes is-
sued warnings as to the limited and non-citable nature of their rulings.”

Leaving aside their factually sui generis nature, these decisions may also
be susceptible to attack as a matter of law. For example, the Pier 1 court
relied primarily on its prior decision in In re Circuit City Stores, Inc., 447
B.R. 475 (Bankr. E.D. Va. 2009) to support its ruling that Section 365(d)(3)
is not a basis to require immediate payment and that landlords are left with
an administrative claim.” The Circuit City opinion related to solely to pay-
ment of stub rent amounts and the court found that stub rent not due as of the
petition date (because it would be paid in arrears at a date post-petition)
should be timely paid pursuant to the terms of the lease.” The Pier 1 court
did not explain why stub rent arrearage payments are not analogous to go-
forward rent. As to the Modell’s ruling, the court did not rely on any cases
with even a facial similarity to the Modell’s cases and did not thoroughly
explain the basis on which it suspended the proceedings and yet continued
the automatic stay.
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2. Practical Concerns in Bankruptcy Abatement Proceedings

Abatement proceedings also raised practical concerns as to efficient
determinations under Section 365(d)(3). As discussed above, the potential
defenses to payment include a panoply of state law doctrines and review of
numerous contractual provisions. These defenses to payment are highly fact
intensive and must be analyzed on a lease-by-lease basis. For instance (and
as many lawyers have learned post-pandemic), force majeure clauses vary
dramatically both in scope of the covered events and the relief afforded.
Frustration of purpose and impossibility doctrines, in turn, may require an
understanding of the range of capacities at which a business can operate
under state law and the permitted uses under the lease. A typical large retail
debtor has hundreds of non-uniform leases across many states. In contrast, a
landlord may have a single lease and yet can become embroiled in litigation
where costs quickly exceed the rents owed.

The individualized nature of these inquiries proved problematic for debt-
ors, landlords, and courts. As described herein, in CEC Entertainment, the
debtors filed their barebones abatement motion on August 3, 2020. The par-
ties then engaged in further detailed briefing and the court held a series of
evidentiary hearings for a small number of landlords who requested such
hearings. Four months after the debtors’ motion filing, on December 14,
2020, the court issued its opinion regarding payment of rent beginning July
1, 2020.” In Cinemex, the debtor filed their briefing on May 12, 2020 and
June 17, 2020 and the landlord moved to compel compliance with Section
365(d)(3) on July 7, 2020. On October 2, 2020, the court rendered its ruling
regarding payment of rent for the period beginning June 1, 2020.” Given the
length of time it took for decisions to be rendered, the process may have also
effectively granted relief for the necessary time period to the debtors’
advantage.

Moreover, each of these matters involved only a few landlords willing to
litigate and the issues encountered in timing and process would be signifi-
cantly magnified if more widespread litigation ensued. The court in RTI
Holding Company, LLC (d/b/a Ruby Tuesday’s), Case No. 20-12456 (Bankr.
D. Del.) approved a litigation protocol that sought to avoid some of these
issues.”” In that case, the debtors attempted to fast track bellwether cases
with groups of landlords in different jurisdictions by filing complaints and
then seeking summary judgement solely on the legal issue of whether abate-
ment was possible.” This process would have been followed by a second
“quantification” phase.” Objecting landlords had numerous concerns with
the approach.

The court ultimately approved the protocol, but attempted to assuage
landlord concerns by (i) permitting expedited intervention proceedings for
any non-defendant landlord in an adversary with issues that could affect the
intervenor, (ii) clarifying that rulings in any adversary would not have
preclusive effect on non-parties to the adversary, and (iii) permitting
landlords ultimately sued to seek relief from the earlier filed procedures
order.®® Indeed, the court likened the complexity of the process to multi-
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district litigation.®" Ultimately, the debtors resolved all lease issues and the
adversary cases did not proceed to trial.

Finally, as a different sort of practical consideration, commercial real
estate is in its own heightened state of distress.®? Although other segments of
the economy saw increased bankruptcy filings in 2020, real estate sector fil-
ings were one of the hardest hit, jumping from 605 filings in 2019 to 985 fil-
ings in 2020.%° At least three major real estate companies including CBL &
Associates Properties, Inc. (107 properties), Pennsylvania Real Estate Invest-
ment Trust (“PREIT”) (26 properties) and Washington Prime (102 proper-
ties) have already filed for chapter 11 protection citing pandemic closures
and tenant rent relief as causes.® If retailers continue to file for chapter 11
protection, without a fair and efficient path to resolve rent issues, additional
real estate companies may be forced to file companion cases of their own.

3. Statutory Gap and the Consolidated Appropriations Act, 2021

To the extent that Section 365(d)(3) was intended to require a debtor to
timely pay rent, particularly after the 61° day of its case, the pandemic has
highlighted a gap in the Bankruptcy Code inasmuch as there is no stated
remedy for non-payment. Unless Congress acts to close the gap, there will
continue to be gray space within with bankruptcy courts will use their equi-
table powers. Interestingly, Congress did alter several portions of the Bank-
ruptcy Code related to the tenant-landlord relationship, at least on a
temporary basis, during the pandemic, but did not revise for the gap identi-
fied herein.

On December 27, 2020, President Trump signed the Consolidated Ap-
propriations Act, 2021 (the “CAA”). The CAA included, among other things,
a revision to Bankruptcy Code Section 365(d)(3) for entities qualifying as
small business debtors pursuant to section 101(51D) of the Bankruptcy Code,
as modified by further legislation.®® For these small business debtors, the 60-
day period in section 365(d)(3) may be extended to 120 days upon a show-
ing of material financial hardship due to COVID-19.% This change is due to
sunset on December 27, 2022 unless further extended, but will apply to all
small business debtors filing before such date.®” Notably, this change was
limited to small business debtors and not larger chapter 11 cases.

It remains to be seen whether and how court will consider requests by
debtors that are not small business debtors to extend the 60-day period in
Section 365(d)(3) given that Congress determined to change the provision
only for small business debtors. By providing such relief solely for small
business debtors—at a time when the pandemic’s realities were well known
to Congress—courts may well infer that no extension for other debtors is
available. Further, it will be interesting to see how courts apply the stated
standard of “material financial hardship due to COVID-19” and whether
courts find that something more than this would need to be shown for non-
small business debtors or, again, that no extension is permitted at all for such
debtors.

The CAA included two additional Bankruptcy Code changes related to
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non-residential real property leases: (i) an extension of a debtor’s initial
deadline to assume or reject a lease from 120 days after the petition date to
210 days after the petition date; and (ii) a carve-out of preference liability for
certain “covered payments,” which are defined to be payments made pursu-
ant to arrangements entered into between a debtor-tenant and its landlord on
or after March 13, 2020 to defer payments due under a lease. These two
changes apply for all debtors, not just small business debtors, and perhaps
affect leverage points for debtors and landlords.®®

These pandemic-related amendments to the Bankruptcy Code widen the
gap between the statutory requirement of timely performance under a lease
and potentially, the likelihood that a debtor-tenant will be directed to timely
perform. As the financial effects of the pandemic lessen, it can only be hoped
that courts will increasingly demand the same timely performance that the
statute requires.

V. Conclusion

As the United States starts to ease out of the pandemic and we consider
the long-term effects on our economy and laws, it is far from clear that open
store fronts across the nation will begin to fill. Retailers and real estate
companies alike face unique challenges and opportunities ahead. Bankruptcy
courts will no doubt have a role to play throughout that process given the
significant restructuring tools available through the Bankruptcy Code. To
date in the pandemic, bankruptcy courts have been asked to afford extraordi-
nary relief and perhaps most obviously so with regard to rent payments. It is
entirely possible that case law regarding rent deferred beyond the Section
365(d)(3) period or abating rent altogether will be viewed through the lens
of the irreplicable facts of the pandemic. To the extent the fissures that this
case law opened in the Bankruptcy Code are widened, there is little doubt
that the landlord lobby will express its displeasure to Congress. Without a
specific instruction from Congress as to the remedy for failure to pay rent,
however, bankruptcy courts will retain the flexibility to consider the practi-
cal realities of the cases they administer on this issue.
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